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COPY  OF  AN  ORDER-IN-COUNCIL  APPROVED  BY  HIS  HONOUR  THE 
LIEUTENANT-GOVERNOR,  DATED  THE  1ST  DAY  OF  FEBRUARY,  A.    D.    1962. 


Upon  the  recommendation  of  the  Honourable  the  Attorney-General,  the  Com- 
mittee of  Council  advise  that  pursuant  to  the  provisions  of  The  Public  Inquiries  Act, 
R.S.O.   1960,  Chapter  323,  a  commission  be  issued  appointing  The  Honourable  Dalton 
C.  Wells,  a  Justice  of  the  High  Court  of  the  Supreme  Court  of  Ontario,  a  Commissioner 
to  inquire  into  and  report  upon  the  conduct  of  and  the  performance  of  duties  by  the  mem- 
bers of  the  Metropolitan  Toronto  Police  Force  involved  in  the  interrogation  and  detention 
of  Dr.  Norbert  Leiner  on  or  about  the  26th  day  of  January  1962  and  relating  thereto. 

The  Committee  further  advise  that  pursuant  to  the  said  Act,  the  said  Commis- 
sioner shall  have  the  power  of  summoning  any  person  and  requiring  him  to  give  evidence 
on  oath  and  produce  such  documents  and  things  as  the  Commissioner  deems  requisite  for 
the  full  investigation  of  the  matters  into  which  he  is  appointed  to  examine. 

Certified, 

(Sgd.)  J.  J.  YOUNG 
Clerk,  Executive  Council 
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THE    ROYAL   COMMISSION 

(Sgd.)  J.  K.  MACKAY. 


ELIZABETH  THE  SECOND,  by  the  Grace  of  God  of  the  United  Kingdom, 

Canada  and  Her  other  Realms  and  Territories 
Queen,   Head  of  the  Commonwealth,  Defender 
of  the  Faith. 


TO 


THE  HONOURABLE  DALTON  C.   WELLS, 
a  Justice  of  the  High  Court  of  the  Supreme 
Court  of  Ontario, 

GREETING: 

WHEREAS  in  and  by  Chapter  323  of  The  Revised  Statutes  of  Ontario,   1960 
entitled  "The  Public  Inquiries  Act",  it  is  enacted  that  whenever  Our  Lieutenant  Gover- 
nor in  Council  deems  it  expedient  to  cause  inquiry  to  be  made  concerning  any  matter 
connected  with  or  affecting  the  good  government  of  Ontario  or  the  conduct  of  any  part 
of  the  public  business  thereof  or  of  the  administration  of  justice  therein  and  such  inquiry 
is  not  regulated  by  any  special  law,  he  may,  by  Commission  appoint  one  or  more  persons 
to  conduct  such  inquiry  and  may  confer  the  power  of  summoning  any  person  and  requir- 
ing him  to  give  evidence  on  oath  and  to  produce  such  documents  and  things  as  the  com- 
missioner or  commissioners  deem  requisite  for  the  full  investigation  of  the  matters  into 
which  he  or  they  are  appointed  to  examine; 

AND  WHEREAS  Our  Lieutenant  Governor  in  Council  of  Our  Province  of 
Ontario  deems  it  expedient  to  cause  inquiry  to  be  made  concerning  the  matters  herein- 
after mentioned: 

NOW  KNOW  YE  that  WE,  having  and  reposing  full  trust  and  confidence  in 
you  the  said  THE  HONOURABLE  DALTON  C.   WELLS  DO  HEREBY  APPOINT  you  to  be 
Our  Commissioner  to  inquire  into  and  report  upon  the  conduct  of  and  the  performance  of 
duties  by  the  members  of  the  Metropolitan  Toronto  Police  Force  involved  in  the  interroga- 
tion and  detention  of  Dr.  Norbert  Leiner  on  or  about  the  26th  day  of  January,    1962,  and 
relating  thereto; 

AND  WE  DO  HEREBY  CONFER  on  you  Our  said  Commissioner  the  power  of 
summoning  any  person  and  requiring  him  to  give  evidence  on  oath  and  to  produce  such 
documents  and  things  as  you  Our  said  Commissioner  deem    requisite  for  the  full  investi- 
gation of  the  matters  into  which  you  are  appointed  to  examine; 

TO  HAVE,    HOLD  AND  ENJOY  the  said  Office  and  authority  of  Commis- 
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sioner  for  and  during  the  pleasure  of  Our  Lieutenant  Governor  in  Council  for  Our 
Province  of  Ontario. 

IN  TESTIMONY  WHEREOF  We  have  caused  these  Our  Letters  to 
be  made  Patent  and  the  Great  Seal  of  Our  Province  of  Ontario  to  be 
hereunto  affixed 

WITNESS:     THE  HONOURABLE  JOHN  KEILLER  MACKAY,  a  Compan- 
ion of  Our  Distinguished  Service  Order,  upon  whom  has  been 
conferred  Our  Volunteer  Officers'  Decoration,  One  of  Our 
Counsel  learned  in  the  Law,  a  Lieutenant-Colonel  in  Our 
Canadian  Army  Supplementary  Reserve,   Doctor  of  Civil 
Law,   Doctor  of  Laws, 

LIEUTENANT    GOVERNOR    OF    OUR    PROVINCE    OF 
ONTARIO 

at  Our  City  of  Toronto  in  Our  said  Province  this  first  day  of  February  in 
the  year  of  Our  Lord  one  thousand  nine  hundred  and  sixty-two  and  in  the 
tenth  year  of  Our  Reign 

BY  COMMAND 


(Sgd.)  JOHN  YAREMKO 

PROVINCIAL  SECRETARY 

AND 

MINISTER   OF    CITIZENSHIP 
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PRINCIPAL   FINDINGS   OF    FACT 


1.  The  arrest  of  Rabbi  Leiner  was  illegal. 

2.  The  arresting  officers  subjected  Rabbi  Leiner  to  foul  and  abusive  lan- 
guage . 

3.  The  police  were  not  motivated  by  racial  or  religious  prejudice. 

4.  Rabbi  Leiner  did  not  co-operate  with  the  police  immediately  before  his 
arrest.     He  had  a  moral  duty  to  give  them  information  and  answer  reason- 
able questions.     In  this  he  failed. 

5.  The  police  officers  involved  displayed  a  lack  of  teamwork. 

6.  Sergeant  of  Detectives  Sproule  struck  Rabbi  Leiner  in  the  face  twice 
without  any  justification  whatsoever. 

7.  The  police  officers  who  photographed  Rabbi  Leiner  and  took  his  finger- 
prints did  not  assault  him  as  he  alleged. 


MAJOR   RECOMMENDATIONS 


1.  You  cannot  enforce  the  law  by  breaking  it.    The  Police  Commission,  the 
Chief  Constable  and  the  senior  officers  of  the  Metropolitan  Toronto  Police 
Force  must  take  a  strong  stand  that  the  Force  should  operate  only  within 
the  law,  and  to  that  end  must  educate  all  the  officers  of  the  Force  so  that 
every  constable  fully  understands  the  limits  of  his  power  of  arrest  and  obeys 
the  law  in  that  regard.    Citizens  should  not  be  arrested  on  mere  suspicion 
without  reasonable  and  probable  grounds.     Freedom  from  arrest  save  with- 
in the  limits  conferred  by  the  law  Is  a  fundamental  right  of  all  Canadians. 

2.  Those  directing  the  Metropolitan  Toronto  Police  Force  must  make  it  absol- 
utely clear  to  all  members  of  the  Force  that  police  brutality  will  not  be 
tolerated  and  that  in  the  future  any  policeman  who  assaults  a  prisoner 
should  be  the  subject  of  such  disciplinary  action  as  will  stop  the  practice. 

Police  brutality  to  accused  persons  is  a  form  of  torture  which  has  no 
place  in  our  law  and  it  is  utterly  inimical  to  the  liberty  of  the  individual. 

3.  Citizens  have  a  legal  duty  to  help  in  keeping  the  peace  and  to  prevent 
crime.    This  places  them  under  a  moral  obligation  to  assist  the  police  In 
every  way.     It  creates  a  moral  obligation  to  answer  questions  courteously 
put  to  them  by  police  constables. 
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By  the  same  token,  the  police  must  treat  all  persons  with  politeness 
if  it  is  at  all  possible  under  the  circumstances.  Constables  must  remember 
they  are  the  servants  and  not  the  masters  of  society. 

Mutual  respect  between  the  police  and  the  citizens  at  large  is  es- 
sential . 

4.  The  police  in  certain  areas  should  be  made  aware  of  any  racial  or  reli- 

gious customs  which  may  require  special  tact  and  understanding  on  the 
part  of  public  authorities. 
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SUMAAARY   OF   THE    REPORT 


The  subject  matter  referred  to  me  by  the  Order-in -Council  setting  up  this  en- 
quiry was  to  enquire  into  and  report  on  the  conduct  and  performance  of  duties  by  mem- 
bers of  the  Metropolitan  Toronto  Police  Force  involved  in  the  interrogation  and  detention 
of  Rabbi  Norbert  Leiner  on  the  26th  January,    1962,  and  relating  thereto. 

For  this  enquiry  I  was  afforded  the  assistance  of  counsel  in  the  person  of  Mr. 
John  A.  Hoolihan.    Counsel  for  Rabbi  Leiner  attended  in  the  person  of  Mr.  J.  B. 
Pomerant;  Mr.  John  Brooke,  Q.C.,  appeared  for  the  Metropolitan  Toronto  Police  Com- 
mission; Mr.  S.  Harris  and  Mr.  J.  S.  Midanik  appeared  as  counsel  for  the  Canadian 
Jewish  Congress;  Mr.  Irving  Himel,  Q.C.,  appeared  as  the  representative  and  counsel 
for  the  Association  for  Civil  Liberties;  Mr.  John  D.   Honsberger  represented  the  Ontario 
Section  of  the  Civil  Liberties  Commitee  of  the  Canadian  Bar  Association. 

I  owe  much  to  the  assistance  of  counsel,  particularly  of  Mr.  Hoolihan.    Respon- 
sibility for  the  opinions  and  findings  expressed  must  rest  on  me. 

Public  notice  of  hearings  was  given  and  the  hearings  commenced  on  the  8th  day 
of  February,   1962.    Owing  to  the  pressure  of  judicial  duties  it  was  impossible  for  me  to 
hear  the  matter  at  one  time,  and  it  eventually  concluded  on  the  5th  day  of  June,    1962. 

Rabbi  Leiner  was  arrested  by  Metropolitan  Toronto  Police  on  the  night  of  the 
26th  of  January,    1962,  somewhere  close  to  or  shortly  after  the  hour  of  10.00  p.m.,  and 
it  is  important  to  realize  that  this  arrest  occurred  during  the  period  which  forms  part  of 
the  Sabbath  Day.    The  arrest  was  made  on  Raglan  Avenue  in  the  City  of  Toronto. 

For  some  weeks  prior  to  this  event  an  unknown  man  had  been  sought  for  a  series 
of  housebreakings  and  indecent  assaults  in  this  area.  He  was  described  as  19  to  20  years 
of  age,  five  feet  eight  in  height  and  weighing  about  150  pounds,  with  long,  fair,  duck- 
cut  hair,  good  teeth,  regular  nose,  well  spoken  with  a  North  European  accent.  This  in- 
dividual did  not  resemble  Rabbi  Leiner  at  all.  The  Rabbi  is  six  feet  five  inches  tall,  very 
thin  and  of  dark  complexion. 

Naturally,  the  activities  of  the  real  criminal  were  becoming  a  matter  of  gen- 
eral apprehension  in  the  neighbourhood.    The  police,  with  considerable  thoroughness, 
conducted  a  canvass  of  the  area,  showing  the  people  they  called  on  a  composite  drawing 
which  resulted  from  various  descriptions  they  hod  received.    They  asked  those  they  visit- 
ed to  tell  them  if  anyone  was  seen  loitering  with  no  apparent  reason  anywhere  In  the 
neighbourhood  at  any  time,  as  apparently  this  man  had  a  reputation  of  carefully  examin- 
ing the  places  he  was  going  to  break  into  and  he  had  been  seen  loitering  about  some  such 
places  for  some  time  before  the  actual  entry  was  made. 

On  the  night  of  the  26th  of  January  Mrs.   Stekel,  a  lady  living  at  101  Raglan 
Avenue,  observed  a  person  loitering  across  the  street  from  her  over  a  period  of  something 
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in  excess  of  two  hours.    Accordingly,  around  10.00  o'clock,  when  she  came  back  from 
a  neighbour's  house  and  found  this  male  person  still  there,   she  telephoned  the  police.    She 
described  him  as  a  man  of  medium  height,   very  slim,  wearing  a  navy  raincoat  with  a 
bait,  and  dark-rimmed  glasses.    The  officer  who  took  down  the  description  of  the  loiter- 
er made  a  note  which  said,    "In  the  vicinity  of  101  Raglan  Avenue  suspected  man  walking 
up  and  down  for  past  two  hours  wearing  navy  raincoat,  wears  glasses,   has  brown  hair,  and 
gloves.  " 

In  response  to  this  a  number  of  police  who  heard  the  radio  broadcast  that  was 
sent  out  converged  on  Raglan  Avenue  and  there  they  met  Rabbi  Leiner. 

Rabbi  Leiner  was  a  young  man  of  about  28  years  at  this  time.     He  had  been  born 
in  Germany  and  had  suffered,  as  other  persons  of  the  Jewish  race  hove  suffered  in  Ger- 
many,  because  in  1938  he  and  his  family,   consisting  of  a  brother,   his  father  and  mother, 
were  deported  to  Cracow  in  Poland.    When  the  Germans  entered  Cracow  after  the  inva- 
sion of  Poland  in  1939  Mr.   Leiner  Sr.  escaped  and  the  family  were  apparently  later  al- 
lowed to  travel  through  Germany  to  Holland  and  then  into  Belgium  where  they  re-joined 
the  father.    They  then  kept  ahead  of  the  German  invasion  and  ended  up  at  the  City  of 
Toulouse  in  the  south  of  France.    Eventually  they  were  able  to  get  through  Spain  to  Portu- 
gal and  from  Lisbon  they  were  able  to  go  to  the  United  States.    They  arrived  in  the  United 
States  in  the  year  1941  and  settled  in  Brooklyn,   New  York. 

As  far  as  education  went,  after  his  arrival  in  the  United  States  Rabbi  Leiner  at- 
tended Jewish  Schools,  first  in  Brooklyn  and  then  at  a  secondary  school  in  Baltimore.     He 
then  attended  the  Ner  Israel  Rabbinical  College  in  Baltimore,  graduating  from  that  in 
1954,  at  which  time  he  was  ordained  as  a  Rabbi.     He  subsequently  went  to  Loyola  College 
in  Baltimore  where  he  obtained  his  Master's  degree  in  Arts,  specializing  in  the  subject  of 
education.     He  stated  that  he  did  graduate  work  in  education,   English  literature  and 
mathematics.     Later  he  attended  a  Rabbinical  College  in  Jerusalem  in  the  State  of  Israel, 
from  which  he  graduated  in  1959,  and  then  returned  to  the  United  States  where  he  was 
employed  by  his  Rabbinical  College  in  Baltimore,  which  he  had  originally  attended  a$  a 
student.     He  described  his  work  as  that  of  public  relations  and  community  services. 

He  came  to  Toronto  in  the  year  1961  after  the  Passover  holidays  to  assist  In  the 
establishing  of  what  Is  known  as  a  Yeshlva  College  in  Toronto.     This  is  a  Jewish  school 
doing  secondary  school  work  along,    I  believe,  with  some  special  studies,  and  at  the  time 
he  was  testifying  he  said  it  commenced  in  the  9th  grade,  and  gave  instruction  in  the  9th, 
lOth  and  1  1th  grades. 

His  work  since  returning  to  the  United  States  has  apparently  been  in  relation  to 
the  establishing  of  special  Jewish  schools  In  various  areas,  and  before  coming  to  Toronto 
he  had  been  employed  at  the  Hebrew  Institute  In  Lakewood,   New  Jersey. 

When  he  came  to  Toronto  In  May  or  the  early  part  of  June,    1961,  he  rented  a 
furnished  apartment  at  214  Vaughan  Road.     In  January  of  1962  he  had  taken  an  unfurn- 
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ished  apartment  at  39  Raglan  Avenue  and  sent  for  his  furniture.    At  the  time  the  events 
under  discussion  happened  he  was  completing  his  moving  from  one  apartment  to  the  other. 
He  apparently  had  a  right  to  possess  the  Vaughan  Road  apartment  until  the  end  of  Janu- 
ary and  had  possession  of  the  Raglan  Avenue  apartment  also  during  January. 

When  he  was  living  at  Vaughan  Road  he  was  present  in  the  apartment  when  the 
police  visited  the  apartment  and  showed  him  and  his  wife  the  composite  drawing  of  the 
prowler  whom  they  were  trying  to  find  and  whose  crimes  had  recently  aroused  the  whole 
area. 

On  the  night  in  question,  shortly  after  9.00  o'clock  Rabbi  Leiner  had  attended 
a  service  at  a  synagogue  on  Bathurst  Street  in  celebration  of  the  birth  of  a  new-born  son 
of  a  friend.    He  came  a  little  time  after  9.00  o'clock,  stayed  20  or  30  minutes,  and  left 
the  synagogue  in  company  with  two  friends.    With  these  friends  he  walked  north  on  Bath- 
urst Street  to  Alcina,  where  one  of  the  friends  left  him,  and  then  proceeded  up  Bathurst 
Street  with  the  other  friend  as  high  as  No.   1598,  which  was  where  that  friend  lived.     He 
bade  him  good-night,  walked  south  a  short  distance  on  Bathurst  to  Claxton  Boulevard, 
west  on  Claxton  to  Raglan,  and  turned  down  Raglan  from  Claxton.     He  was  walking  down 
the  centre  of  the  street  because  the  snow  had  drifted  on  to  the  sidewalks  when  he  met  a 
police  officer  on  a  motorcycle  who  turned  out  to  be  Constable  Sharpe. 

Rabbi  Leiner  complained  of  the  rudeness  with  which  Constable  Sharpe  accosted 
him.    He  stated  that  as  the  matter  developed  one  or  more  of  the  officers,  and  there  were 
three  by  that  time,  used  language  which  was  abusive  and  obscene.     He  was  eventually 
arrested  on  what  he  claims  were  unlawful  grounds,  and  he  was  taken  to  Police  Station 
No.  21  in  breach  of  his  obligation  not  to  travel  in  a  vehicle  on  the  Sabbath.    When  he 
arrived  at  Station  21  he  was,  during  the  course  of  an  interrogation  by  Sergeant  of  Detec- 
tives Sproule  slapped  heavily  across  each  side  of  his  face.     He  also  alleged  later  on  cer- 
tain rough  treatment  when  he  was  taken  down  between  4.00  and  5.00  in  the  morning  to 
Police  Headquarters  to  the  Identification  Bureau  to  be  fingerprinted  and  photographed. 

The  words  used  by  the  officers  in  their  conversations  with  him  on  Raglan  Avenue, 
and  later  in  the  police  car  when  they  were  trying  to  get  him  in  and  when  they  got  him  in, 
were  common  vernacular  words  used  frequently  by  English-speaking  men  when  gathered 
together  in  the  absence  of  women.    One  of  the  words  was  the  participle  form  of  a  verb 
which  was  used  frequently  and  indiscriminately  as  an  expletive  and  also  at  times  in  an 
adjectival  sense.    While  it  is  a  word  in  reasonably  common  use  in  spoken  language,  un- 
til recent  years  it  has  seldom  been  printed,  and  in  its  ordinary  and  regular  meaning  is  a 
vulgar  verb  meaning  the  act  of  sexual  intercourse.     He  was  also  described  as  a  bastard, 
and  on  one  occasion  his  conversation  was  characterized  by  the  use  of  the  ancient  word 
for  human  excrement. 

He  also  complained  that  after  he  was  put  In  the  car  he  was  called  a  dirty  Jew. 

The  use  of  language  of  this  sort  met  with  a  complete  denial  by  the  officers  con- 
cerned.    In  my  opinion,   however,   most  of  the  language  was  used,   though  I  am  not  able 
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to  say  which  officer  used  It.     I  am  not  convinced  that  the  term  "dirty  Jew"  was  used,  and 
from  all  the  things  that  happened  to  Rabbi  Leiner  on  that  night  he  might  very  well  have 
become  confused  In  that  respect. 

A  great  many  of  the  troubles  which  Rabbi  Leiner  experienced  on  the  night  of  the 
26th  of  January  and  the  morning  of  the  27th  arose  from  the  fact  that  he  was  a  strictly  ob- 
servant orthodox  Jew;   he  tried  to  meet  all  the  obligations  Imposed  on  him  In  respect  of 
the  observance  of  the  Sabbath  Day.     He  told  the  officers  that  he  was  an  observant  Jew, 
and  In  this  respect  I  doubt  very  much  If  they  really  appreciated  what  he  meant.     Perhaps 
they  would  have  understood  better  If  he  had  described  himself  as  an  orthodox  Jew.   What 
the  Rabbi  meant  was  that  he  observed  the  rules  laid  down  In  the  Old  Testament  Scriptures 
as  to  what  may  or  may  not  be  done  on  the  Sabbath  Day,  particularly  as  they  have  been 
interpreted  by  the  Rabbis  through  the  ages,  and  he  did  not  believe  that  the  word  "orthodox" 
was  an  adequate  description  of  what  he  was  trying  to  do. 

To  understand  what  occurred  It  is  necessary  to  know  something  of  his  obligations 
on  the  Sabbath  Day,  and  to  assist  me  on  this  matter  I  had  the  advantage  of  hearing  from 
Rabbi  Felder.    He  was  asked  whether  an  observant  Jew  was  allowed  to  use  transportation 
on  the  Sabbath,  and  he  said,    "No,  no  kind  of  transportation  should  be  allowed  on  the 
Sabbath.  "    He  explained  that  the  Sabbath  commenced  at  sunset  on  Friday  or  about  fifteen 
minutes  prior  thereto,  and  went  on  until  sunset  on  the  following  Saturday  or  a  few  min- 
utes later,  generally  apparently  at  this  time  of  year  In  the  vicinity  of  7.00  o'clock.     He 
was  then  asked  if  an  observant  Jew  was  allowed  to  carry  any  Identification  with  him  on 
the  Sabbath  and  he  said,    "Nor  In  any  community  can  you  carry  any  identification  on  the 
Sabbath  from  a  private  residence  into  a  public  residence.  "    This  was  based  on  certain 
passages  In  the  17th  Chapter  of  the  Book  of  Jeremiah  which  he  quoted.    These  rules  owe 
their  source  to  the  law  as  expressed  in  the  Talmud  and  he  was  asked  If,  as  a  result  of  this, 
an  observant  Jew  could  carry  identification  or  money  and  he  said,    "Nothing,  not  even  a 
handkerchief  can  you  carry  on  the  Sabbath",  and  he  explained  how  during  the  war  years 
identification  cards  were  made  part  of  a  person's  clothing  to  avoid  a  breach  of  this  re- 
quirement. 

He  then  went  on  to  explain  that  an  observant  Jew  could  not  kindle  a  fire  on  the 
Sabbath,  and  that  this  had  been  interpreted  to  Include  the  use  of  electricity,  and  not  only 
electricity  but  anything  which  had  to  do  with  fire,  and  as  an  example  he  mentioned  bat- 
teries from  a  transistor  radio,  and  it  also  In  his  opinion  Included  telephone  calls  as  tele- 
phones are  operated  on  electrical  impulses,   and  the  use  of  door-bells  and  electric  lights. 

He  was  then  asked  about  signing  one's  name  and  he  went  into  a  long  very  inter- 
esting explanation  which  I  have  quoted  In  the  text  of  the  report.     He  was  asked  if  the 
prohibition  included  the  prohibiting  of  signing  one's  name  nnd  his  answer  which  I  quote 
again  Is  as  follows: 

"Not  only  signing  one's  name  but  any  two  strokes,  any  two  signs  which  might 
be  of  some  use  or  some  identification,  for  instance,  even  fingerprinting. 
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Q.         Is  this  an  absolute  prohibition? 

A.         An  absolute  prohibition.  " 

It  is  now  necessary  to  discuss  in  a  preliminary  way  the  power  of  arrest.    Any 
citizen  has  a  power  of  arrest  under  Section  434  of  the  Criminal  Code  which  states: 

"Any  one  may  arrest  without  warrant  a  person  whom  he  finds  committing  an 
indictable  offence.  " 

The  normal  arrest  is  done  by  the  issue  of  a  warrant,  but  a  police  officer,  who 
is  also  a  peace  officer  within  the  meaning  of  the  Criminal  Code,  has  certain  further 
powers  which  are  set  out  in  Section  435.     It  provides  that, 

"A  peace  officer  may  arrest  without  warrant 

(a)  a  person  who  has  committed  or  who  on  reasonable  and  probable  grounds  he 
believes  has  committed  or  is  about  to  commit  an  indictable  offence;  or 

(b)  a  person  whom  he  finds  committing  a  criminal  offence.  " 

The  matter  is  gone  into  with  considerable  detail  in  the  text  but  it  is  important 
to  keep  these  principles  in  mind  when  discussing  what  happened  to  Rabbi  Leiner. 

Rabbi  Leiner  was  not  actually  arrested  on  the  ground  that  he  was  committing  an 
indictable  offence  or  that  he  had  committed  one  or  was  about  to  commit  one.     He  was 
arrested  as  a  vagrant  but  that  charge  was  never  formally  laid  and  never  pursued  against 
him.    What  constitutes  vagrancy  is  now  defined  in  the  Criminal  Code  in  Section  164  and 
the  pertinent  parts  of  that  section  which  relate  to  the  matters  in  hand  are  as  follows,  in 
subsection  1 : 

"Every  one  commits  vagrancy  who, 

(a)    not  having  any  apparent  means  of  support  is  found  wandering  abroad  or 
trespassing  and  does  not,  when  required,  justify  his  presence  in  the  place 
where  he  is  found.  " 

Now,  as  to  Rabbi  Leiner's  arrest  the  evidence  in  this  matter  is  in  considerable 
conflict.    There  is  a  very  substantial  contradiction  between  the  stories  told  by  Rabbi 
Leiner  and  the  three  police  officers  who  assisted  in  his  arrest.    There  are  certain  points 
in  common  but  for  the  most  part  they  differ.    One  thing,  however,  that  comes  out  of  it, 
I  think,   is  this,  that  despite  the  great  variance  in  the  evidence  from  its  two  aspects, 
that  of  the  Rabbi  and  that  of  the  police  officers,  one  thing  emerges  and  it  is  that  the  po- 
lice evidently  believed,  or  Constable  Mullen  who  seems  to  be  the  leading  spirit  among 
the  three  officers  evidently  believed,  that  he  could  arrest  a  man  for  vagrancy  although 
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the  conditions  of  vagrancy  which  are  defined  in  the  Criminol  Code  were  not  present. 
Whatever  his  suspicions  about  Rabbi  Leiner  may  have  been  at  that  time,  there  were  none 
which  afforded  him  any  reasonable  grounds  for  believing  that  any  indictable  offence  had 
been  or  was  about  to  be  committed.     It  is  quite  true  that  Rabbi  Leiner  did  not  answer  the 
simple  questions  that  were  put  to  him  with  the  clarity  and  willingness  that  any  citizen 
should  have  done.    With  the  background  of  robbery  and  sexual  attacks  on  women,  which 
the  Rabbi  knew  existed  in  the  area»   he  should  have  been  more  sympathetic  and  more  help- 
ful to  the  police. 

In  the  result,   however.   In  my  opinion  I  must  say  that  there  was  no  lawful  ground 
for  arresting  him  on  any  principle  which  the  law  acknowledges.    The  matter  of  the  conflict 
of  evidence  Is  gone  into  with  considerable  detail  In  the  text,   and  In  this  summary  the  re- 
sults ore  all  that  I  feel  may  be  properly  stated. 

It  Is  also  quite  clear  that  when  Rabbi  Leiner  was  taken  to  the  police  station  dur- 
ing the  course  of  interrogation  by  Sergeant  of  Detectives  Alvin  Sproule,   he  was  brutally 
slapped  twice  across  the  face,  once  on  either  cheek.     Detective  Sproule  admits  striking 
him  once  along  the  lower  side  of  his  jaw  to  calm  him  down,   but  I  have  come  to  the  con- 
clusion that  I  should  accept  the  Rabbi's  evidence  as  to  the  attack  on  him. 

The  attack  made  on  Rabbi  Leiner  by  Sergeant  of  Detectives  Sproule  was  as  the 
Rabbi  described  and  it  is,  of  course,  quite  Indefensible. 

Finally  there  was  the  question  of  the  treatment  the  Rabbi  received  when  he  re- 
fused to  sign  his  name  in  the  Identification  Bureau.     I  think  he  may  have  been  subjected 
to  a  certain  amount  of  verbal  pressure,   possibly  of  an  abusive  character  though  I  am  not 
certain  of  this,  and  he  may  have  been  jostled  or  pushed  about,  but  I  am  not  able  to  be- 
lieve that  it  went  as  far  as  he  would  Indicate.    This  all  occurred  to  him  at  a  time  when  he 
was  completely  exhausted,  both  physically  and  mentally.     I  am  sure  his  experiences  on 
the  night  of  the  26th  and  the  morning  of  the  27th  of  January  must  be  like  a  very  unplea- 
sant and  hazy  dream  in  his  mind,  and  in  my  opinion  it  did  not  approach  the  depth  of  vio- 
lence which  he  Indicated.     I  think  from  the  very  structure  of  the  room  it  would  not  have 
been  possible  to  do  what  he  said  was  done  to  him. 

One  of  the  extraordinary  aspects  of  this  matter  Is  that  when  the  broadcast  went 
out  about  the  loiterer  and  the  officers  arrived  on  Raglan  Avenue,  none  of  the  officers  I 
have  mentioned  so  far  went  anywhere  near  the  house  where  the  complaint  originated.    Con- 
stable Sharpe  stopped  the  first  man  he  saw  on  the  street  who,  at  the  time  he  stopped  him, 
was  simply  walking  down  the  centre  of  the  road  because  of  snow  conditions,   and  was  not 
loitering  and  apparently  proceeding  somewhere.     From  then  on  the  police  officers  appar- 
ently became  fascinated  with  the  fact  that  this  man  was  not  willing  and  eager  to  answer 
all  their  questions  and  things  developed  as  I  have  described  them. 

Nevertheless,  there  was  an  officer  who  heard  the  broadcast  and  who  did  go  down. 
There  were  also  two  officers  who  had  been  sitting  In  the  neighbourhood  in  a  car  simply  as 
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part  of  the  campaign  to  catch  the  young  man  who  was  breaking  into  houses  and  they  also 
saw  Rabbi  Leiner  come  off  Claxton  Boulevard  down  Raglan.     It  was  quite  clear  to  them 
that  whatever  he  was  up  to  he  was  not  loitering  around. 

Constable  Greenaway  was  the  officer  who  heard  the  broadcast,  who  came  down 
Raglan  Avenue  right  past  whatever  was  in  hand  with  Rabbi  Leiner,  down  to  101  where  a 
little  north  of  that  address  he  met  Mr.  Stekel  who  pointed  out  the  young  man  who  was 
standing  in  front  of  the  house  opposite  101  Raglan.    This  young  man  turned  out  to  be  a 
high  school  student  at  Vaughan  Road  Collegiate  who  greatly  admired  a  young  lady  of  some- 
what younger  years  who  lived  in  the  house  outside  of  which  he  was  standing.     He  had  been 
standing  there  for  something  over  two  hours  with  the  faint  hope  that  she  might  see  fit  to 
come  out  and  that  he  might  be  able  to  speak  to  her  and  see  her.    Constable  Greenaway 
took  him  up  to  his  own  car,  discussed  the  matter  with  him,  found  that  there  was  no  vice 
in  him,  and  drove  him  home  or  very  close  to  his  home.    As  he  escorted  the  youth  up  Rag- 
lan Avenue,  Constable  Greenaway  walked  right  by  Constables  Mullen,  Sharpe  and  Fast 
just  as  they  were  forcing  Rabbi  Leiner  into  the  police  cruiser.     Incredibly,  Greenaway 
did  not  say  anything  to  the  three  officers  as  he  passed  by.     He  did  not  inform  them  that 
he  had  found  the  person  they  were  looking  for. 

Constables  Smith  and  Taylor  likewise  had  been  sitting  in  a  car  from  which  they 
were  just  watching  the  neighbourhood.    They  had  seen  Rabbi  Leiner  step  off  of  Claxton 
Boulevard  and  proceed  down  Raglan  Avenue,    walking  in  the  centre  of  the  street.    When 
he  had  gone  past  them  some  little  distance  they  saw  Constable  Sharpe  come  down  the 
street  on  a  motorcycle  and  stop  him,  and  they  saw  the  congregation  of  officers  that  quick- 
ly assembled  around  these  two.    They  got  out  of  their  car  and  walked  south  to  see  what 
was  happening,  and  apart  from  possible  telling  Policewoman  Strachan  they  apparently  com- 
municated nothing  to  anyone  else  of  what  they  had  seen.    They  did  not  think  it  was  their 
business  to  tell  Constable  Mullen,  Constable  Fast  or  Constable  Sharpe  that  they  had  seen 
Rabbi  Leiner  apparently  come  off  Claxton  Boulevard  and  walk  down  the  street  and  that  he 
had  not  been  loitering  about.    Their  explanation,  as  well  as  that  of  Greena\A^ay  for  their 
failure  to  do  this  is  incomprehensible  to  me  and  there  is  no  sensible  explanation  given. 
It  would  seem  to  me  that  this  practice,  if  it  is  at  all  common  among  officers  of  the  Metro- 
politan Toronto  Police  Force,  should  be  looked  into  and  quickly  amended.    There  should 
be  communication  between  various  officers  who  respond  to  the  same  call,  and  I  think  there 
should  be  a  reasonable  sharing  of  information  so  that  between  them  they  can  accomplish 
what  they  were  sent  for.     If  this  is  not  the  case  I  would  suggest  that  steps  be  taken  by  those 
in  authority  to  see  that  it  becomes  the  case,  otherwise  the  chaotic  situation  which  really 
emerged  from  the  stopping  of  Rabbi  Leiner  on  Raglan  Avenue  will  be  repeated  and  repeat- 
ed again. 

In  attempting  to  sum  this  matter  up  in  Section  IX  I  have  tried  to  deal  with  the 
behaviour  of  Rabbi  Leiner  and  that  of  the  police  officers.     I  think  it  only  fair  to  state  that 
the  officers  were  for  the  most  part  young  and  inexperienced  men  and  as  officers,  they  were 
under  considerable  stress  and  possibly  excitement  because  of  the  shocking  and  unlawful 
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robberies  and  attacks  on  women  which  had  occurred  in  this  particular  area.     I  do  not 
think,  however,  that  the  police  investigated  the  Rabbi  at  all.    They  completely  forgot 
about  what  they  had  been  sent  to  investigate  and,  with  the  exception  of  Greenaway, 
nobody  went  down  to  find  the  loiterer  whose  presence  had  occasioned  the  call.    They 
sere  too  busy  dealing  with  a  man  who  did  not  answer  every  question  with  a  prompt  "Yes, 
sir"  or  "No,  sir".     It  would  seem  to  me,  with  respect,  that  they  had  in  many  ways  lost 
their  sense  of  proportion  and  their  sense  of  what  they  were  about.    They  also  seemed  to 
have  a  false  impression  they  were  entitled  to  arrest  without  reasonable  or  probable  cause 
or  that  they  were  entitled  to  use  a  charge  of  vagrancy  as  a  sort  of  detaining  and  holding 
charge.    That  practice  has  been  repeatedly  held  to  be  illegal  by  the  courts. 

Nevertheless,   I  have  to  say,   in  considering  the  whole  matter,  that  from  their 
own  somewhat  limited  point  of  view  all  these  three  officers  who  effected  Rabbi  Leiner's 
arrest  were  acting  in  good  faith  and  thought  they  were  performing  their  duties  properly 
as  police  officers  in  doing  what  they  did.    The  fact  that  they  were  wrong  does  not  reflect 
entirely  on  them.     It  would  appear  to  me  that  it  reflects  also  on  those  responsible  for  the 
training  and  direction  of  the  Metropolitan  Toronto  Police  Force,  and  I  would  place  that 
responsibility  on  the  Police  Commission  at  the  top,  through  the  Chief  Constable  and  the 
senior  officers  of  the  Force,   right  down  to  the  men  themselves. 

It  also  must  be  perfectly  clear  that  there  can  be  no  excuse  for  violence  toward 
an  accused  person.     It  is  quite  obvious,   I  think,   that  if  the  Police  Force  are  going  to 
operate  within  the  rules  of  law  then  it  will  in  the  end  be  a  much  more  effective  one.  You 
do  not  enforce  the  law  by  breaking  it  yourself.    That,  however,   is  what  these  younger 
officers  did  on  this  night  in  question.     It  is  a  matter,   I  think,  of  mOre  education  and  a 
constant  effort  on  the  part  of  those  connected  with  the  police  administration  to  see  that 
in  its  operation  the  law  is  obeyed.     It  is  all  very  well  to  back  up  the  man  on  the  beat  but 
this  should  not  be  done  when  what  he  does  is  so  wrong  as  the  facts  that  I  have  been  dis- 
cussing appear  to  be.    There  must  be  a  point  at  which  it  must  be  driven  home  to  the  of- 
ficers on  the  beat,  who  after  all  are  the  chief  means  of  communication  with  the  public  at 
large,  that  they  have  a  responsibility  to  see  that  the  law  is  obeyed  and  that  they  operate 
within  it  and  not  outside  of  it. 

I  think  it  is  only  fair  to  say,  however,  in  my  observation  of  the  various  officers 
who  testified,   that  they  were  men  whom  I  would  have  picked  if  I  had  been  given  the  task 
of  choosing  a  group  of  officers  for  the  Police  Force.    The  fact  that  they  did  not  under- 
stand the  scope  and  limitation  of  their  duties  does  not  detract  from  the  fact  that  within 
their  limited  sphere  of  understanding  they  were  acting  honestly  and  in  good  faith.     In  my 
opinion  there  Is  no  evidence  of  any  personal  animus  against  Rabbi  Leiner  or  any  animus 
which  might  be  described  as  anti-Semitic.    The  fact  that  Rabbi  Leiner  was  of  the  Jewish 
faith  and  race  I  do  not  think  figured  one  way  or  the  other  in  this  matter. 

Sergeant  of  Detectives  Sproule,  who  slapped  Rabbi  Leiner  across  the  face  twice, 
may  have  thought  that  this  was  a  softening-up  process  which  would  lead  to  some  sort  of 
confession.     He  could  not  have  been  more  wrong.     Personal  abuse  and  injury  of  accused 
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persons  has  no  place  In  the  common  law  system.     In  essence,  any  form  of  physical  abuse 
Is  a  form  of  torture.    Torture  has  never  been  part  of  the  law  of  England.    There  is  no 
possible  justification  for  the  use  of  force  unless  a  police  officer  is  defending  himself 
from  the  attack  of  someone  who  has  to  be  taken  into  custody,  or  who  has  been  taken  in- 
to custody,  or  he  is  using  reasonable  force  to  effect  a  lawful  arrest.    That  point  cannot 
be  too  strongly  impressed  throughout  the  Police  Force  of  Metropolitan  Toronto. 

On  Rabbi  Leiner's  part  I  think  it  is  quite  clear  that  he  did  not  answer  any  ques- 
tions very  willingly  and  that  he  was  evasive  and  at  times  really  toyed  with  the  officers. 
Rabbi  Leiner  was  a  man  of  high  education  and  great  intelligence.    He  should  have  known 
better  than  to  take  this  attitude  which  to  my  mind  displayed  a  certain  arrogance  and  must 
have  been  very  irritating  to  the  officers.     It  is  quite  true  that  Rabbi  Leiner  cam  from  Ger- 
many where  a  different  police  and  legal  system  obtained,  and  certainly  obtained  when  he 
was  a  small  boy,  but  he  should  have  realized  from  his  life  in  Brooklyn,  and  I  hope  he  now 
realizes  it,  that  in  any  country  where  the  law  operates  under  the  common  law  of  England 
there  is  an  obligation  on  all  citizens  to  help  preserve  the  peace  and  enforce  the  law. 
That  is  why  at  law  anyone  may  arrest  someone  whom  he  sees  committing  an  indictable  of- 
fence.   That  duty  creates  a  moral  obligation  on  the  part  of  all  citizens  to  assist  the  police 
because  the  police  force  is  a  group  of  men  who  are  really  doing  the  work  that  all  citizens 
under  the  law  are  obliged  to  undertake.    They  are  doing  it  because  it  has  been  found  that 
by  specializing  these  duties  in  the  hands  of  a  special  body  that  the  whole  problem  of  law 
enforcement  is  more  efficiently  and  ably  handled.    The  police  are  entitled  to  the  fullest 
co-operation  from  any  citizen  in  respect  of  his  knowledge  as  to  any  unlawful  act  that  has 
been  committed  or  any  criminal  act  at  any  time.     Rabbi  Leiner  did  not  answer  the  police 
questions  with  any  frankness  or  fulness.    What  he  said  was  literally  true  but  nevertheless 
in  some  respects  it  was  misleading.     It  is  true  that  this  may  have  arisen  from  the  method 
of  Constable  Sharpe's  Initial  approach.    This  lack  of  courtesy  may  very  well  have  antag- 
onized Rabbi  Leiner.    When  he  was  asked  how  long  he  had  been  in  the  vicinity  he  said 
for  the  last  ten  days.    What  the  officers  were  trying  to  find  out  was  how  long  he  had  been 
on  Raglan  Avenue  that  night,  and  according  to  Mullen  they  made  this  clear  to  him.    The 
Rabbi  is  not  so  sure.     But  in  any  event  he  had  been  living  in  this  vicinity  for  several 
months,   commencing  late  in  May  or  early  June  of  the  previous  year.     It  Is  quite  true  that 
he  explained  what  he  meant  by  saying  that  he  hod  been  going  back  and  forth  between  the 
apartment  at  214  Vaughan  Road  and  the  apartment  at  39  Raglan  Avenue  In  the  process  of 
moving  from  one  to  the  other  during  the  last  ten  days.     It  is  true  that  he  had  gone  down 
to  visit  his  parents  over  New  Year's  and  had  returned  to  this  country  about  ten  days  ago, 
but  when  he  was  asked  where  he  lived  he  said  in  the  United  States  and  he  later  gave  his 
address  In  Brooklyn.     He  had  in  fact  been  living  in  Toronto  for  some  months  prior  to  that 
and  there  was  really  no  reason  why  he  shouldn't  have  said  so.     If  he  had  simply  explained 
who  he  was  and  what  he  had  been  doing  that  night,   it  is  possible,   though  not  certain  of 
course,  that  all  would  have  been  well. 

It  Is  of  course  clear  that  the  police  officers  in  making  such  a  fuss  over  this  man 
who  did  not  answer  their  questions  completely  forgot  that  he  in  no  way  resembled  the  man 
who  was  being  sought  for  the  crimes  that  were  upsetting  the  area  and  that  he  did  not  even 
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resemble  the  description  of  the  loiterer  which  hod  been  broadcast  on  the  police  radio. 

He  was  asked  his  age  and  he  said  he  was  twenty-one  plus.    That  answer  was  a 
foolish  one.     He  should  have  given  his  age  because  nothing  really  turned  on  it.     I  think 
he  should  have  explained  where  he  was  going  and  why.     He  apparently  intended  to  use 
some  of  the  books  in  his  friend's  library  at  39  Raglan  before  he  went  to  his  own  apartment. 

NoW/  it  is  quite  true  that  an  accused  person  does  not  have  to  give  the  police 
any  information,  but  from  the  common  sense  approach  it  was  a  very  foolish  attitude  to 
take,  and  from  a  moral  approach  he  should  have  answered  them  because  of  the  obligation 
that  all  citizens  have  to  help  enforce  the  law  and  keep  the  peace.     He  should  have  been 
anxious  to  assist  the  police  in  anything  that  would  have  helped  them  to  find  out  who  was 
creating  such  a  disturbance  in  the  neighbourhood.     I  think  he  was  morally  bound  to  answer 
their  simple  questions,   it  was  his  duty  to  do  so,   particularly  if  he  was  asked  them  court- 
eously.    I   am  not  sure  that  he  was  asked  them  courteously,   but  I  think  that  probably  by 
the  time  Mullen  arrived  there  was  an  earnestness  about  them  that  may  have  taken  the  of- 
fence out  of  the  initial  approach. 

Rabbi  Leiner  stated  that  he  was  an  observant  Jew.     It  is  a  matter  of  great  regret 
that  in  remembering  the  admonitions  of  the  Old  Testament  Scriptures  he  did  not  also  re- 
member the  statement  of  the  wise  author  of  the  Book  of  Proverbs  who  pointed  out  that, 
"Pride  goeth  before  destruction  and  an  haughty  spirit  before  a  fall.  "    As  Lord  Devlin  point- 
ed out  in  his  lectures  on  criminal  prosecution  in  England,    "Anyone  who  is  innocent  must 
recognize  a  strong  moral  duty  to  assist  the  police  by  giving  all  the  information  in  his  power, 
and  anyone  who  is  guilty  must  appear  to  accept  the  same  duty  if  he  wishes  to  be  thought 
innocent.  " 

Rabbi  Leiner,  in  my  opinion,  did  not  reach  these  standards  of  conduct.     His  fail- 
ure may  be  explained  by  his  early  childhood,  and  while  his  failure  does  not  excuse  what 
the  police  did,  because  they  have  less  excuse  for  not  knowing  about  these  matters  than  he 
has,  his  attitude  toward  them  may  help  to  explain  theirs  in  return. 


GENERAL    COMMENTARY    AND    RECOMMENDATIONS 

What  I  have  been  required  to  do  by  Your  Honour's  Commission  is  to  enquire  into 
and  report  upon  the  conduct  of  and  the  performance  of  duties  by  the  members  of  the  Metro- 
politan Toronto  Police  Force  Involved  in  the  interrogation  and  detention  of  Rabbi  Norbert 
Leiner  on  or  about  the  26th  of  January,    1962.     I  have  endeavoured  to  do  so  by  reviewing 
those  matters  which  arise  from  the  interrogation  and  detention  of  Rabbi  Leiner  which  in  my 
opinion  were  done  Improperly  or  outside  the  legal  rights  of  the  officers  concerned  and  which 
are  matters  of  complaint  by  Rabbi  Leiner. 

The  first  one  of  these  was  the  use  of  vulgar  and  obscene  language.    The  second, 
the  fact  that  he  was  improperly  and  unlawfully  arrested.    Next,   that  when  taken  to  Police 
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Station  No.  21  he  was  submitted  to  physical  maltreatment.     He  also  complained  of  push- 
ing around  and  bad  language  when  he  refused  to  sign  his  name  at  the  time  he  was  taken 
in  the  early  morning  to  the  Criminal  Identification  Bureau  to  be  fingerprinted  and  photo- 
graphed.    I  will  deal  with  these  singly. 

The  first  one  is  the  question  of  bad  language.     I  do  not  want  to  seem  to  be  mak- 
ing a  mountain  out  of  a  molehill  but  I  think  it  should  be  plainly  stated  that  the  language 
which  the  officers  used  in  their  interrogation  of  Rabbi  Leiner  prior  to  his  arrest  included 
some  words  that  are  normally  considered  obscene  and  some  which  were  simply  abusive. 
They  certainly  form  no  part  of  what  is  known  as  polite  conversation.    There  is  really  no 
excuse  for  language  of  this  sort  on  the  part  of  the  police.     Its  use,  while  it  may  afford  a 
certain  mental  release  for  the  person  using  it  If  he  is  sufficiently  troubled,  does  not  really 
add  to  the  force  of  what  he  is  saying.     It  is  possible  to  achieve  all  the  lawful  objects  which 
are  open  to  police  without  resorting  to  It.     It  was  the  sort  of  language  which  reflected  more 
on  those  using  it  than  on  those  at  whom  it  was  directed.    Probably  the  impact  of  this  sort 
of  language  was  much  greater  on  Rabbi  Leiner  than  It  might  have  been  on  other  men  owing 
to  the  rather  specialized  nature  of  his  education  and  for  this  reason  he  may  have  found  it 
very  much  harder  to  listen  to  than  many  others  would.    He  should  not  have  been  subjected 
to  this  abuse. 

I  have  already  expressed  my  opinion  about  the  arrest  of  Rabbi  Leiner  on  what 
turned  out  to  be  a  spurious  charge  of  vagrancy.    The  manner  in  which  It  was  done,  with- 
out any  really  sufficient  investigation  to  justify  any  arrest,  in  my  opinion  should  be  con- 
demned.    If  it  was  said,  as  It  is  suggested.  In  the  conversation  between  the  officers  and 
Rabbi  Leiner  that  the  officers  did  not  have  time  to  look  into  the  matter,  as  he  suggested, 
by  going  to  a  neighbouring  Rabbi  or  by  going  to  214  Vaughan  Road  where  he  admitted  he 
lived,  then  I  can  only  say  that  the  Police  Force  Is  very  seriously  undermanned  and  Is  not 
able  to  properly  fulfil  its  duties.     I  do  not  know  whether  this  is  the  case  or  not  but  I  am 
of  opinion,  from  the  time  eventually  consumed  In  this  matter,  that  these  officers  had  ample 
time  to  make  a  proper  investigation  but  did  not  wish  to  be  bothered  doing  so.    They  should 
have  been  more  concerned  with  the  rights  of  a  citizen,  and  they  should  have  taken  all 
proper  and  reasonable  steps  before  dragging  someone  off  the  street  Into  custody.     If  this 
situation  had  been  put  to  them  as  an  academic  problem  unrelated  to  their  actual  experience, 
I  think  they  would  probably  have  expressed  about  the  same  sentiments  that  I  have.    As  I 
have  said,  there  seemed  to  be  a  complete  break  between  their  knowledge  of  the  proper 
rules  of  conduct  and  their  performance  of  their  duties  within  and  under  those  rules.     If  one 
is  to  judge  them  by  their  actions.  Constables  Sharpe,  Mullen,  Fast  and  Lawson  did  not 
treat  these  known  rules  of  law  as  having  any  governing  power  on  the  practices  they  follow- 
ed in  the  performance  of  their  duties.     However,   In  regard  to  their  conduct,  as  I  have 
pointed  out  In  the  text  of  this  report,  there  are  some  extenuating  circumstances  and  for  the 
most  part  there  was  an  absence  of  any  Indication  of  malice.    The  only  remedy  for  this  situ- 
ation,  in  my  opinion.  Is  a  strong  stand  taken  and  enforced  by  the  Police  Commission,  the 
Chief  Constable  and  the  senior  officers  of  the  Force  that  the  Force  is  to  operate  under  and 
within  the  law.     It  probably  is  a  matter  of  continuous  effort  to  inculcate  this  idea  In  the 
minds  of  junior  officers,  and  sometimes  of  senior  officers;   but  the  obligation  to  conduct 
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this  process  of  continuing  education  lies  heavily  on  the  Police  Commission,  the  Chief 
Constable  and  the  senior  officers  of  the  Force. 

Another  matter  which  I  have  not  mentioned  in  this  summary  as  yet  was  the  ex- 
traordinary conduct  of  Constable  Greenaway  and  also  of  Constables  Smith  and  Taylor  who 
saw  Rabbi  Leiner  come  down  Raglan  from  Claxton  Boulevard  and  saw  Constable  Sharpe 
accost  him  and  the  subsequent  arrest. 

Constable  Greenaway  was  also  a  recipient  of  the  radio  broadcast  regarding  the 
loiterer  opposite  101  Raglan  Avenue.     He  paid  no  attention  to  what  was  going  on  with 
Rabbi  Leiner  but  went  right  down  to  the  vicinity  of  101  Raglan  Avenue  where  he  met  Mr. 
Stekel,  accosted  the  loiterer,  discovered  that  he  was  a  teen-aged  boy  hanging  about  the 
house  of  a  young  lady  to  whom  he  was  attracted,   marched  him  up  past  the  scene  or  Rabbi 
Leiner's  arrest  which  had  just  taken  place  and,  after  satisfying  himself  that  there  was  no 
particular  vice  in  him,  drove  the  young  boy  practically  home.    At  no  time  did  he  com- 
municate the  fact  that  he  had  found  the  loiterer  who  was  the  subject  matter  of  the  radio 
call  which  had  been  broadcast  to  the  officers  interrogating  Rabbi  Leiner. 

Constables  Smith  and  Taylor  likewise  did  not  convey  to  Constables  Sharpe  and 
Mullen  and  Fast  what  they  had  seen  of  Rabbi  Leiner  as  he  came  walking  down  Raglan 
Avenue.     He  was  clearly  not  loitering.     In  my  opinion,  no  sensible  explanation  was  given 
by  any  of  these  officers  as  to  why  there  was  this  failure  of  communication  or  as  to  why 
this  happened.     It  may  be  that  one  police  officer  resents  another  police  officer  telling 
him  something  about  what  he  is  doing.     In  my  opinion,  if  this  is  the  case,   it  is  a  very 
short-sighted  and  foolish  attitude  to  maintain  in  the  Metropolitan  Toronto  Police  Force. 
There  should  be,   in  my  opinion,  a  very  large  measure  of  co-operation  between  the  vari- 
ous officers,  particularly  in  sharing  information  which  relates  to  the  task  which  one  of 
them  may  have  in  hand.     Some  steps  should  be  taken  by  those  in  authority  to  bring  this 
about. 

The  next  matter  which  was  considered  was  the  treatment  Rabbi  Leiner  received 
from  Sergeant  of  Detectives  Alvin  Sproule.    For  reasons  which  I  have  already  expressed, 
I  have  accepted  the  Rabbi's  version  of  what  took  place  between  these  two  men,  but  even 
accepting  Sergeant  Sproule 's  version  of  what  happened,   in  my  opinion  there  is  no  excuse 
or  reason  for  the  violent  slap  which  he  says  he  administered  to  Rabbi  Leiner.     In  point  of 
fact  he  administered  two,  both  with  great  violence.     I  have  already  expressed  my  opinion 
of  this,  6nd  a  heavy  responsibility  rests  on  those  directing  the  Police  Force  to  see  that  this 
sort  of  thing  does  not  again  occur.     It  is  not  necessary  for  me  to  suggest  what  methods  may 
be  necessary  to  bring  this  about,   but  the  senior  officers  must  make  it  clear  that  any  repe- 
tition of  such  violence  will  bring  strong  disciplinary  action. 

In  respect  to  the  episode  which  took  place  in  the  Identification  Bureau,  as  I 
have  already  indicated  I  am  not  able  to  treat  this  as  seriously  as  Rabbi  Leiner's  evidence 
would  lead  me  to  do.     I  am  of  the  opinion,   however,  that,  because  of  his  refusal  owing 
to  religious  scruples  to  sign  his  name,   he  was  jostled  or  'pushed  around'  in  some  measure. 
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There  is  no  requirement  in  law  requiring  an  accused  person  to  sign  any  identification 
sheet  and,  failing  this,  while  the  police  are  entitled  to  ask  for  it,  they  are  not  entitled 
to  insist  on  it  and  should  not  try  to  do  so. 

A  factor  in  Rabbi  Leiner's  misfortunes  to  which  considerable  weight  should  be 
given  is  the  ignorance  of  the  police  officers  concerned  as  to  Jewish  religious  customs, 
and  the  obligations  of  the  Jewish  law  as  to  the  observance  of  the  Sabbath.     I  question 
whether  the  term  'observant  Jew',   used  by  Rabbi  Leiner,   meant  very  much  to  the  officers. 
A  sufficient,  if  superficial,  knowledge  of  the  general  customs  relating  to  the  Sabbath  Day 
should  not  be  hard  to  acquire. 

The  district  surrounding  Raglan  Avenue  has  a  very  heavy  proportion  of  Jewish 
people  living  in  it.     In  such  areas,  and  there  are  several  such  in  Metropolitan  Toronto, 
it  would  seem  to  me  not  too  difficult  to  see  that  officers  have  at  least  a  working  know- 
ledge of  the  obligation  of  those  of  Jewish  faith  in  respect  of  the  Sabbath  Day.    No  doubt 
the  police  will  find  that  the  Rabbis  will  be  only  too  willing  to  give  them  the  requisite 
information. 

It  is  quite  true  if  a  person  of  Jewish  faith  has  the  bad  taste  to  commit  an  indic- 
table offence  on  the  Sabbath  Day  he  will  undoubtedly  have  to  face  arrest  if  caught  and 
conveyence  to  a  place  of  custody,  irrespective  of  the  demands  of  the  Jewish  law  in  that 
respect.    But  in  cases  like  the  one  presently  under  consideration  this  factor  was  not  pre- 
sent.    In  cases  where  a  summons  would  be  quite  adequate  there  is  no  need  to  resort  to  such 
serious  breaches  of  religious  requirements  as  happened  in  the  case  of  Rabbi  Leiner. 

One  of  the  things  I  would  like  to  emphasize  is  the  duty  of  the  citizen  to  assist 
and  aid  the  Police  Force  in  the  detection  and  suppression  of  crime.    A  moral  obligation 
flowing  from  this  duty  Is  an  obligation  to  assist  investigating  officers  by  answering  ques- 
tions and  supplying  any  Information  a  citizen  may  have,   particularly  when  such  Informa- 
tion is  courteously  requested.     Rudeness  and  bad  language  may  create  a  different  situation. 
With  the  rapidly  increasing  growth  of  Metropolitan  Toronto,  this  obligation  will  grow  in 
Importance.     It  is,   in  one  respect,  a  matter  of  public  relations  of  the  Police  Force  with 
the  citizens.    Anything  which  improves  these  wiri»  result  in  a  substantial  growth  of  co- 
operation from  the  public  with  the  Force. 

There  is  one  other  matter  that  I  think  possibly  I  should  mention.     In  the  last  few 
years  there  have  been  numerous  complaints  of  police  action  against  citizens,   many  of  which 
I  am  sure  are  quite  unfounded,  but  I  would  hope  that  in  the  more  serious  ones  it  would  not 
be  necessary  to  repeat  the  elaborate  machinery  involved  In  a  Commission  of  Inquiry,  of 
this  sort.     It  Is  true  that  there  Is  now  a  provision  in  the  recent  legislation  providing  for  an 
investigation  by  someone  appointed  by  the  Chairman  of  the  Ontario  Police  Commission. 
This  may  or  may  not  be  a  satisfactory  solution. 

I  would  direct  attention  to  an  experiment  that  has  been  tried  at  the  City  of 
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Philadelphia  in  the  United  States  where  there  has  been  set  up  a  voluntary  board  of  lead- 
ing citizens  known  as  the  Police  Advisory  Board  of  the  City  of  Philadelphia.     It  is  appar- 
ently operated  at  a  total  cost  of  about  $5,000  a  year  and  consists  of  some  five  citizens 
who  serve  on  a  voluntary  basis,  plus  an  executive  director.     I  was  furnished  with  the  3rd 
annual  report  of  this  body  which  dealt  with  their  work  up  to  September  30th,    1961,  and 
I  have  included  this  report  among  the  exhibits  returned  with  the  report  of  this  Commission. 
The  sort  of  thing  they  dealt  with  is  indicated  in  an  appendix  to  their  report  which  I  ven- 
ture to  set  out. 


(See  page  74  for  appendix) 
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To  his  Honour  the  Lieutenant-Governor  in  Council: 

May  it  please  your  Honour:    By  terms  of  reference  approved  by  your  Honour  in 
Council  on  the  1st  day  of  February  1962  I  was  appointed  a  Commissioner  to  inquire  into 
and  report  upon  the  conduct  of  and  the  performance  of  duties  by  members  of  the  Metro- 
politan Toronto  Police  Force  involved  in  the  interrogation  and  detention  of  Rabbi  Norbert 
Leiner  on  or  about  the  26th  day  of  January  1962  and  relating  thereto. 

Subsequently  I  was  afforded  the  assistance  of  counsel  in  the  person  of  Mr.  John 
A.  Hoolihan.     I  was  attended  by  Mr.  J.  B.  Pomerant,  counsel  for  Rabbi  N.  Leiner,  by 
Mr.  John  Brooke  Q.C.,  counsel  for  the  Metropolitan  Toronto  Police  Commission,  by  Mr. 
S.  Harris  and  Mr.  J.  S.  Midanik,  counsel  for  the  Canadian  Jewish  Congress,  Mr.   Irving 
Himel  Q.C.,  as  a  representative  and  counsel  for  the  Association  for  Civil  Liberties,  and 
Mr.  John  D.  Honsberger  who  represented  the  Ontario  Section  of  the  Civil  Liberties  Com- 
mittee of  the  Canadian  Bar  Association. 

On  the  3rd  of  February  1962  notices  of  public  Inquiry  were  published  in  the 
Globe  and  Mail,  the  Telegram  and  the  Toronto  Daily  Star,  the  three  principal  news  jour- 
nals published  in  the  city  of  Toronto.    These  gave  notice  of  a  public  hearing  commencing 
at  ten  o'clock  on  Thursday  and  Friday,  the  8th  and  9th  days  of  February  1962  at  Com- 
mittee Room  No.   1,  Parliament  Buildings,  Toronto,  Ontario,  and  invited  all  persons  in- 
terested and  having  relevant  testimony  to  attend  and  requested  that  written  notice  of  such 
intention  be  given  to  Mr.  John  A.  Hoolihan,  over  whose  name  the  notice  of  the  public 
inquiry  appeared. 

Pursuant  to  the  notice,  proceedings  by  way  of  inquiry  commenced  on  the  8th  day 
of  February  1962  and  there  were  sittings  of  the  Commission  on  the  8th,  9th,  21st,  22nd 
and  23rd  days  of  February,  the  9th  day  of  March  and  the  4th  and  5th  days  of  June  1962. 

I  beg  to  report  the  result  of  the  inquiry  as  follows: 

The  report  is  prefaced  by  a  summary  of  the  findings,  recommendations  and  sug- 
gestions but  only  the  more  important  aspects  of  the  matters  investigated  are  touched  upon 
in  that  summary.    There  follows  in  this  and  following  sections  a  fuller  statement  of  the 
facts  that  were  elicited  in  the  evidence  before  me  and  in  matters  of  conflict  my  opinion 
as  to  where  the  truth  lies.     In  preparing  this  I  have  had  the  most  generous  assistance  and 
counsel  from  Mr.  Hoolihan,  and  the  arguments  of  other  counsel  who  appeared  before  me 
during  the  hearings.     Responsibility  for  the  ultimate  findings  and  conclusions,   however, 
must  rest  on  me. 

I  have  appended  as  Appendix  I  a  brief  submitted  by  Mr.  John  Honsberger  who 
appeared  on  behalf  of  the  Ontario  Section  of  the  Civil  Liberties  Committee  of  the  Cana- 
dian Bar  Association.    This  is  very  comprehensive  and  in  my  opinion  is  in  harmony  with 
the  authorities  which  I  have  consulted.     I  think  it  may  be  of  permanent  value  to  those 
performing  police  work  and  for  that  reason  I  have  seen  fit  to  attach  it  as  an  appendix  to 
this  report. 


-20- 


SECTION  1 

BACKGROUND    TO    EVENTS   CULMINATING 
IN    RABBI    LEINER'S    ARREST 

To  understand  the  events  which  culminated  in  the  arrest  and  detention  of  Rabbi 
Leiner  on  the  night  of  the  26th  of  January,    1962,  it  is  necessary  to  appreciate  the  cir- 
cumstances prevailing  in  the  area  bounded  roughly  by  Bathurst  Street  on  the  east,   St. 
Clair  Avenue  on  the  south,  on  the  north  by  the  ravines  south  of  Strathearn  Road  and  ex- 
tending westerly  to  somewhere  in  the  vicinity  of  Arlington  or  Atlas  Avenues. 

For  some  weeks  prior  to  the  26th  of  January,    1962,  there  had  been  a  series  of 
burglaries  and  attacks  of  an  indecent  nature  on  women  in  their  own  homes  which  had  been 
entered  by  a  man  who  was  described  as  being  19  or  20  years  of  age,  about  5  feet  8  inches 
in  height  and  weighing  approximately  150  pounds,  with  a  tanned,   lined  face,  suggesting 
outside  employment.     It  was  said  that  he  had  blonde,  duck-cut  hair,  good  teeth,  regular 
nose  and  was  well-spoken,  with  a  North  European  accent. 

As  I  have  said,  a  series  of  housebreakings  and  indecent  assaults  were  attributed 
to  this  man  and  the  neighbourhood  which  I  have  roughly  outlined  was  in  considerable  fer- 
ment and  apprehension  In  respect  of  him.    The  police,  with  considerable  thoroughness  and 
all  propriety,  had  conducted  a  canvass  of  the  area  showing  a  drawing  which  resulted  from 
various  descriptions  which  victims  of  this  roving  bandit  had  been  able  to  furnish,  and  It 
appeared  from  some  of  the  witnesses  called  before  me  and  police  evidence  that  there  had 
been  a  thorough  canvass  of  the  whole  neighbourhood  distributing  or  showing  the  compos- 
ite drawing  I  have  referred  to  and  asking  that  If  anyone  was  seen  loitering  with  no  appar- 
ent reason  anywhere  In  the  neighbourhood  that  the  police  should  be  advised. 

On  the  night  of  the  26th  of  January  Mrs.   Stekel,  a  lady  living  at  101  Raglan 
Avenue,   had  gone  out  early  In  the  evening.    On  returning  to  her  home  about  a  quarter 
to  8.00,  she  observed  a  person  walking  up  and  down  across  from  her  house  in  front  of  the 
house  occupied  by  a  family  by  the  name  of  Messer.     Around  8.00  o'clock  Mrs.   Stekel 
looked  out  again  and  saw  the  person  still  there,  still  walking  back  and  forth  on  Raglan 
Avenue.     She  then  went  Into  a  neighbour's  house  for  a  period  of  about  two  hours  and  left 
that  house  around  10.00  o'clock  and  when  she  came  out  the  man  or  boy  she  had  observed 
earlier  walking  up  and  down  was  still  there.     She  described  him  as  a  man  of  medium  height, 
very  slim.     He  had  on  a  navy  raincoat  with  a  belt  and  dark-rlmmed  glasses.     He  did  not 
wear  a  hat. 

When  she  saw  him  at  10.00  o'clock  he  was  standing  In  front  of  the  Messer  house 
and  she  thereupon,   having  heard  that  the  unknown  man  wanted  for  housebreaking  and  in- 
decent assault  was  In  the  custom  of  thoroughly  inspecting  any  edifice  that  he  intended  to 
break  into,   called  the  police.     She  was  evidently  put  In  touch  with  the  Radio  Room  of  the 
Metropolitan  Toronto  Police  Force  and,  when  asked  as  to  what  she  told  the  police,  she 
answered,    "I  said  he  was  slim.     He  had  a  navy  belted  coat  on  and  dark-rimmed  glasses.  " 
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She  could  not  remember  if  she  mentioned  his  height  or  age  or  whether  he  was  fair  or  dark. 

She  said  as  a  result  of  her  call  she  saw  the  police  coming  but  they  did  not  come 
to  her  house.    They  stopped  up  the  street  to  the  north,  and  the  man  or  boy  she  had  tele- 
phoned about  was  still  standing  there.     She  asked  her  husband  to  go  out  and  tell  the  police 
that  this  man  was  still  there  and,  as  he  later  testified,  he  walked  north  from  their  house 
and  met  an  officer  coming  down  to  him.     He  gave  him  her  message.     She  said  the  police 
then  came  down  and  spoke  to  the  boy  who  had  been  standing  across  the  road  and  the  boy 
and  the  policeman  then  walked  north  up  Raglan  Avenue.     She  later  on  remembered  that 
she  had  said  he  had  black  gloves  on.    The  officer  who  received  this  message  from  Mrs. 
Stekel  produced  a  written  memorandum  of  what  he  wrote  down  at  the  time  she  spoke  to 
him.    The  words  are: 

"Vac.   101  Raglan  Avenue  Check  CR.572,  susp.  man  walking  up 
and  down  for  past  two  hours,  wearing  navy  raincoat,  wears  glasses, 
hasBrn.  hair.  Gloves." 

It  is  unquestionable,   I  think,  that  the  arrival  of  the  police  officers  on  Raglan 
Avenue  was  the  result  of  Mrs.  Stekel 's  call. 


-  22  - 


SECTION  li 
RABBI    LEINER'S   BACKGROUND    AND    ORIGINS 


It  may  be  well  fo  say  something  of  Rabbi  Leiner's  background  and  origins.     He 
testified  that  he  was  28  years  of  age  and  that  he  was  born  in  1933  in  Germany.     In  1938 
he  and  his  family,   consisting  of  a  brother  and  his  father  and  mother,  were  deported  to 
Cracow  in  Poland  and  they  were  there  in  1939  when  war  broke  out.     After  the  German 
occupation  of  Cracow,  which  resulted  from  the  invasion  of  Poland,  Mr.  Leiner  Sr.  escap- 
ed and  after  this  had  been  accomplished  the  family  were  apparently  allowed  to  travel 
through  Germany  to  Holland  and  eventually  into  Belgium  where,  as  I  understood  the  mat- 
ter, they  were  reunited.    They  arrived  In  Belgium  about  four  weeks  before  the  Germans 
Invaded  Belgium.    At  this  time  he  was  six  or  seven  years  old.    From  Belgium  they  went 
into  France  and  travelled  south,  keeping  ahead  of  the  invasion,  until  they  reached  the 
city  of  Toulouse  on  the  Mediterranean  coast.     They  remained  there  for  some  time  and  even- 
tually got  through  Spain  into  Portugal  where  they  ended  up  in  Lisbon.    From  Lisbon  they 
were  able  to  go  to  the  United  States.    They  arrived  in  the  United  States  in  the  year  1941. 

As  far  as  schooling  went.  Rabbi  Leiner  went  to  a  Jewish  parochial  school  in 
Brooklyn  known  as  Yeshiva  Torah  Vodaath.    From  there  he  went  to  Baltimore  City  College 
in  Baltimore,  Maryland,  and  graduated  from  its  High  School  In  1950.     He  then  attended 
Ner  Israel  Rabbinical  College  in  Baltimore,  graduating  from  there  in  1954,  at  which  time 
he  was  ordained  as  a  Rabbi.     He  then  went  to  Loyola  College  in  Baltimore  where  he  ob- 
tained his  Master's  Degree,  specializing  in  the  subject  of  Education.     He  did  graduate 
work  in  education,  English  literature  and  mathematics.     He  then  attended  a  graduate 
Rabbinical  College  in  Jerusalem  in  the  State  of  Israel  and  graduated  from  it  in  1959,  and 
then  came  back  to  the  United  States  where  he  was  employed  by  the  Ner  Israel  Rabbinical 
College  which  he  had  originally  attended  as  a  student.     He  describes  his  work  as  that  of 
public  relations  and  community  services. 

He  first  came  to  Toronto  in  the  year  1961  around  the  time  of  the  Passover  holi- 
days, and  he  came  at  the  request  of  the  directors  of  the  Ner  Israel  Rabbinical  College  to 
help  establish  a  Yeshiva  College  in  Toronto.     He  described  it  as  a  Jewish  school.     The  one 
in  Toronto  was  founded  some  three  years  before  the  time  he  was  testifying.     It  commenced 
In  the  ninth  grade  and,  at  the  time  he  was  testifying,   gave  instruction  In  the  ninth,  tenth 
and  eleventh  grades.     It  is  a  Jewish  parochial  school  giving  the  work  which  is  done  in  the 
collegiate  Institutes  of  the  province. 

He  testified  that  he  had  worked  at  that  school  off  and  on  since  he  first  came  to 
Toronto.     Prior  to  coming  to  Toronto  he  had  been  a  member  of  the  Hebrew  Institute  In 
Lakewood,   New  Jersey.     He  had  gone  there  in  the  summer  of  1960  and  stayed  there  until 
some  time  after  January,    1961.     He  and  his  wife  had  apparently  gone  to  Lakewood  after 
their  marriage. 

His  Permanent  address  in  the  United  States  he  said  he  looked  on  as  Brooklyn,  New 
York,  where  his  parents  live,  and  he  gave  their  address  as  421  Crown  Street.     He  said. 
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however,  that  he  had  not  lived  there,  apart  from  visits,  since  his  marriage  which  was 
about  a  year  and  a  half  before. 

When  he  first  came  to  Toronto  in  May  or  the  beginning  of  June  he  rented  a 
furnished  apartment  at  214  Voughan  Road.     In  January,    1962,  he  had  taken  an  unfurn- 
ished apartment  at  39  Raglan  Avenue  and  had  sent  for  his  furniture  from  Lakewood  and 
was  in  the  process  of  moving  from  214  Vaughan  Road  to  39  Raglan  Avenue  when  the  in- 
cidents under  investigation  by  me  occurred.    As  the  apartment  at  Vaughan  Road  was  furn- 
ished and  his  lease  did  not  expire  until  the  31st  of  January,    1962,  he  had  been  gradually 
moving  from  one  apartment  to  the  other  as  soon  as  the  new  apartment  was  ready  for  oc- 
cupancy. 

While  living  at  214  Vaughan  Road,  one  of  the  plainclothesmen  canvassing  the 
district  for  the  Metro  Police  had  arrived  and  showed  him  a  picture  of  the  wanted  suspect 
whose  activities  I  have  previously  mentioned.    As  far  as  Rabbi  Leiner  was  concerned,  this 
interview  with  this  plainclothesman  was  quite  a  pleasant  one. 

On  the  night  in  question  Rabbi  Leiner,  who  had  come  to  Toronto  in  the  previous 
May,  had  gone  out  to  the  synagogue  at  the  corner  of  Burnside  Drive  and  Bathurst  Street 
to  attend  a  celebration  in  honour  of  a  friend's  new-born  son.     He  apparently  arrived  at 
the  celebration  some  time  after  9.00  o'clock  and,  after  staying  twenty  minutes  or  so,  he 
left  the  synagogue  in  company  with  two  friends,  Mr.  Nussbaum  and  Mr.  Pluczenik.    They 
walked  north  on  Bathurst  Street  and  at  Alcina  Avenue  south  of  St.  Clair  Mr.  Nussbaum 
left  the  other  two,  and  the  Rabbi  and  Mr.  Pluczenik  continued  walking  north  on  Bathurst. 
They  continued  walking  up  Bathurst  Street  to  about  street  number  1598,  which  was  the 
number  of  Mr.  Pluczenik 's  apartment.    This  was  a  short  distance  north  of  Claxton  Boule- 
vard. 

The  Rabbi  left  Mr.  Pluczenik  at  his  door,  walked  south  back  to  Claxton  and  over 
to  Raglan,  which  was  the  first  street  west,  and  turned  south  on  Raglan.     He  at  that  time 
was  proceeding  to  39  Raglan  where  he  had  an  apartment  and  to  which  he  was  In  the  pro- 
cess of  moving,  and  in  which  he  and  his  wife  had  slept  for  the  first  time  on  the  previous 
night. 

As  he  proceeded  south  on  Raglan,  as  he  says,    "walking  down  the  centre  of  the 
street  because  the  snow  had  drifted  on  to  the  sidewalks",  he  met  a  police  officer  on  a 
motorcycle  also  coming  south. 

As  to  what  occurred  between  himself  and  this  officer  and  two  other  officers  who 
arrived  almost  simultaneously,  there  Is  in  the  evidence  a  most  serious  conflict.     It  Is  quite 
clear  that  at  some  point  Rabbi  Leiner  was  placed  under  arrest. 
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SECTION  Ml 

COMPLAINTS  WHICH    FLOW    FROM   RABBI    LEINER'S 
ARREST    AND    TREATMENT 


The  complaints  which  arose  from  this  encounter  between  Rabbi  Leiner  and  the 
police  may  be  conveniently  summarized.     Rabbi  Leiner  gave  evidence  himself  of  the  use 
by  one  or  more  of  these  officers  of  language  which,  understandable  as  it  may  be  under 
all  the  circumstances,  was  clearly  abusive  and  obscene.    Moreover,  he  complains,  in 
my  opinion  with  some  justification,  that  he  was  improperly  arrested  on  grounds  which  were 
not  sufficient  in  law  and  that  when  he  was  taken  to  Police  Station  No.  21  he  was  physic- 
ally maltreated.     He  also  alleges  certain  rough  treatment  when  he  was  taken  down  be- 
tween 4.00  and  5.00  in  the  morning  to  police  headquarters  to  be  fingerprinted  and  photo- 
graphed. 

I  propose  to  deal  with  these  various  points  of  conflict  in  the  balance  of  this 
report . 


I 
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SECTION  IV 

FOUL   AND   ABUSIVE    LANGUAGE    ALLEGED   TO    BE    USED    BY 

POLICE    OFFICERS 


The  words  used  by  the  officers  in  their  conversations  with  him  on  Raglan  Avenue 
and  in  the  car  and  when  they  were  attempting  to  have  him  get  into  their  car  were  words 
that  are  very  common  vernacular  words  used  generally  when  English-speaking  men  are 
gathered  together  in  the  absence  of  women.    But  under  the  circumstances  which  existed 
on  that  night,  that  did  not  make  them  any  more  acceptable  or  proper  in  their  use. 

One  of  the  words  was  the  participle  form  of  a  verb  which  was  used  somewhat 
frequently  and  indiscriminately  as  an  expletive  and  also  at  times  in  an  adjectival  sense. 
While  it  is  a  word  of  reasonably  common  use  in  the  spoken  language,  until  recent  years 
it  has  seldom  been  printed  and  in  its  ordinary  and  usual  meaning  is  a  vulgar  verb  meaning 
the  act  of  sexual  intercourse.    At  times  he  was  described  as  a  bastard  and  on  one  occasion 
his  conversation  was  characterized  by  the  use  of  the  ancient  word  for  human  excrement. 

He  also  complained  that  about  the  time  he  was  put  in  the  car,  or  after  he  was 
put  in,  somebody  called  him  a  "dirty  Jew".     I  must  confess  that  this  last  description  of 
the  Rabbi  struck  me  as  being  completely  out  of  character  with  the  other  words  used  as  I 
was  not  able  to  detect  in  any  of  the  evidence  given  by  the  officers  any  anti-Semitic  bias 
which  might  have  given  rise  to  it.     I  have  considerable  doubt  if  this  term  was  used.    The 
use  of  the  other  words  was,  in  my  opinion,  a  sign  of  complete  misunderstanding,  exasper- 
ation and  frustration  on  the  part  of  the  officers  resorting  to  them. 

As  will  appear  when  I  discuss  the  evidence  in  some  detail,  there  was  some  sub- 
stantial basis  for  this  attitude  on  the  part  of  the  three  police  officers  concerned.    On  the 
officers'  part  any  suggestion  that  any  of  this  language  was  used  is  met  by  a  complete  den- 
ial.    Having  observed  both  Rabbi  Leiner  and  the  officers  in  the  box,   I  have  come  to  the 
conclusion  that  the  words  in  question  were  used  and,  while  I  may  have  strong  suspicions 
as  to  who  it  was  who  uttered  them,   I  am  not  able  to  bring  myself  to  say  that  I  am  satisfied 
as  to  who  used  them.     I  am  simply  satisfied  that  their  use  occurred.     I  am  not  so  convinced 
that  the  term  "dirty  Jew"  was  used  and  it  might  have  been  that  in  that  respect  Rabbi  Leiner 
was  mistaken. 

However,   I  must  say  on  the  whole  that  I  accept  his  account  as  to  what  occurred 
between  himself  and  the  police  officers  in  preference  to  the  one  they  saw  fit  to  give  in 
the  witness  box. 
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SECTION  V 

RABBI    LEINER'S   OBLIGATIONS   AS   AN    OBSERVANT    JEW 
ON    THE    SABBATH   DAY 


A  great  many  of  Rabbi  Leiner's  troubles  with  the  police  concerned  the  fact  that 
what  they  requested  him  to  do  constituted  in  his  eyes  a  breach  of  his  duties  and  proper 
behaviour  on  the  Sabbath  Day,  and  some  of  the  expletives  on  the  part  of  the  officers  un- 
doubtedly resulted  from  his  obdurate  desire  to  implicitly  meet  his  obligations  as  a  Jew  who 
observed  the  law  in  respect  of  the  Sabbath. 

It  is,   I  think,  common  ground  that  at  some  stage  Rabbi  Leiner  explained  to  the 
officers  who  arrested  him  that  he  was  an  observant  Jew.     I  doubt  very  much  If  the  officers 
really  appreciated  what  that  meant.    What  I  gather  the  Rabbi  meant  was  that  he  observed 
the  rules  laid  down  in  the  Old  Testament  Scriptures  as  to  what  may  or  may  not  be  done  on 
the  Sabbath  Day,  particularly  as  they  had  been  interpreted  by  the  Rabbis  through  the  ages. 
Rabbi  Leiner,  who  is  obviously  a  purist  In  these  matters  as  well  as  a  conscientious  and 
faithful  member  of  his  faith,  used  the  term  "observant".     If  he  had  used  the  term  "orthodox" 
it  might  have  conveyed  more  to  the  officers  although  he  was,   I  think,  of  the  opinion  that 
the  word  "orthodox"  was  not  an  adequate  description  of  what  he  was  trying  to  explain. 

There  were  many  things  which  the  officers  apparently  did  not  understand  about 
Rabbi  Leiner,  some  of  which  I  think  he  was  responsible  for  by  being  wilfully  obscure  and 
evasive  in  his  answers.    Others  were  matters  of  Orthodox  Jewish  faith  which  he  made  quite 
plain  to  them  and  which  they  did  not  appear  to  understand  or  appreciate. 

I  had  the  advantage  of  hearing  testimony  from  Rabbi  Gedelia  Felder.    At  the 
time  of  his  testimony  Rabbi  Felder  described  himself  as  a  fully  ordained  orthodox  Rabbi 
in  charge  of  the  Synagogue  Sholam  Shabath  at  225  Brunswick  Avenue  at  the  Corner  of 
Sussex  Street  In  Toronto.    He  had  made  a  special  study  of  the  restrictions  Imposed  on  mem- 
bers of  his  faith  on  the  Sabbath  Day  and  he  had  written,  1 1  appeared,  a  number  of  books 
on  the  Jewish  law  in  connection  with  the  laws  of  the  Sabbath.    He  was  asked  whether  a 
person  of  his  faith  was  allowed  to  use  transportation  on  the  Sabbath  and  the  answer  was, 
"No,  no  kind  of  transportation  should  be  allowed  on  the  Sabbath.  " 

He  explained  the  Sabbath  commenced  at  sunset  on  Friday,  or  fifteen  minutes 
prior  thereto.    As  he  said,   "Fifteen  to  eighteen  minutes  before  sunset  we  accept  the  Sab- 
bath." 

He  was  then  asked  if  a  member  of  his  faith  was  allowed  to  carry  any  Identifica- 
tion with  him  on  the  Sabbath  and  he  said,    "Not  in  any  community  can  you  carry  any  iden- 
tification on  the  Sabbath  from  a  private  residence  into  a  public  residence",  and  he  based 
this  on  the  17th  Chapter  of  Jeremiah  beginning  at  the  21st  verse,  where  the  Prophet  Is 
quoted  as  saying: 

"21 .      Thus  saith  the  LORD:    Take  heed  to  yourselves,  and  bear  no  burden  on 
the  sabbath  day,  nor  bring  it  in  by  the  gates  of  Jerusalem; 
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22.  Neither  carry  forth  a  burden  out  of  your  houses  on  the  sabbath  day, 
neither  do  ye  any  work,  but  hallow  ye  the  sabbath  day,  as  I  commanded 
your  fathers.  " 

As  Rabbi  Felder  explained,  it  was  about  these  verses  of  the  Prophet  that  all  the 
laws  he  had  been  mentioning  owed  their  source  in  the  law  as  expressed  in  the  Talmud. 
He  was  asked  if,  as  a  result  of  this,  an  observant  Jewish  person  was  allowed  to  carry 
identification  or  money  and  he  said  that,    "Nothing,  not  even  a  handkerchief,   could  be 
carried  on  the  Sabbath.  "    He  explained  how,  during  the  war  years,   identification  cards 
were  sewn  Into  the  clothing  and  became  part  of  the  clothing. 

He  then  went  on  to  explain  that  an  observant  Jewish  person  could  not  kindle  a 
fire  on  the  Sabbath,  and  that  this  had  been  Interpreted  to  Include  the  use  of  electricity, 
and  not  only  electricity  but  anything  which  had  to  do  with  fire.    As  an  example  he  men- 
tioned batteries  or  a  transistor  radio  which  Is  run  on  batteries,  and  It  also.  In  his  opinion, 
included  telephones  as  telephones  are  operated  on  electrical  impulses,  and  doorbells  and 
electric  lights. 

He  was  then  asked  about  signing  one's  name  and  his  answer,  which  I  quote,  was 
as  follows: 

"A.     It  Is  the  same  thing.     If  you  will  permit  me  I  will  prove  to  you  the  laws  of 
the  Sabbath.    We  state  you  shall  do  no  manner  of  work.     Some  people  Interpret 
this  as  actual  physical  labour  but  It  was  not  meant  so.    Our  law  Is  divided  into 
written  and  oral  law  and  the  written  law  Is  the  Bible  and  the  oral  law  Is  the  Tal- 
mud and  all  laws  are  based  on  the  Talmud.     In  any  question  we  must  go  back  to 
the  source  and  make  comparisons  with  the  laws  of  the  Sabbath,  which  the  Rabbis 
of  old,  whom  we  are  told  were  Orthodox  Jews,  believed  that  when  Moses  re- 
ceived the  five  books  of  Moses  from  Heaven,  at  the  same  time  he  got  the  oral 
law  and  the  oral  law  was  the  Interpretation.    As  a  matter  of  fact  It  wasn't  until 
two  thousand  years  later  it  was  first  written.     It  was  transmitted  from  one  genera- 
tion to  the  other  and  developed  on  all  the  problems  we  have.    This  law  states 
that  everything  which  was  done  during  the  time  of  the  building  of  the  Temple  In 
the  matter  of  work  Is  a  matter  of  general  rule  and  this  general  rule  Is  broken  up 
Into  different  channels  from  the  main  law  and  one  of  the  main  39  laws  Is  writing. 
In  other  words  In  the  Biblical  laws  there  are  39  principles  of  the  Sabbath  one  of 
which  Is  writing  and  It  is  an  actual  Biblical  law  which  is  incorporated  in  the 
statement  In  regard  to  any  manner  of  work  on  the  Sabbath. 

Q.     Would  writing,  as  you  Interpret  It,  Include  signing  one's  name? 

A.       Not  only  signing  one's  name  but  any  two  strokes,  any  two  signs  which  might 
be  of  some  use  or  some  identification,  for  Instance,  even  fingerprinting. 

Q.      Is  this  an  absolute  prohibition? 
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A.    An  absolute  prohibition.  " 

It  was  a  strict  observance  of  these  prohibitions  which  Rabbi  Leiner  referred  to 
when  he  explained  he  was  an  observant  Jew  and  it  was  against  his  religious  faith  to  get 
into  the  police  car  or  be  transported  by  it.    This,   I  think,  has  already  been  made  clear 
by  Rabbi  Felder's  testimony. 

In  cross-examination  Robbi  Felder  explained  why  he  said  the  Sabbath  started 
15  or  18  minutes  before  sundown.    This  was  actually  a  precaution  to  make  sure  it  was 
observed  by  sundown.     He  explained  there  were  certain  grounds  on  which  a  person  could 
be  excused  for  not  fulfilling  the  law.    One  of  these  was  sickness  or  illness,    at  p.   131 
of  the  evidence  Mr.  Brooke,  who  was  cross-examining  Rabbi  Felder,  said: 

"Q.    Then  may  I  put  it  to  you  this  way:     if  after  stating  his   views,   if  after  stating 
his  objection  to  the  civil  authority  he  is  still  required  or  requested  to  do  some- 
thing in  line  with  the  duty  of  the  person  in  authority,  would  that  person  be  ex- 
cused from  breaking  the  law?     In  other  words,   let  me  put  it  this  way:    would  he 
then  be  excused  with  respect  to  the  law? 

A.     It  would  depend  on  the  circumstances    but  say  if  a  person  would  come  to  me 
and  discuss  the  matter  saying,    'Under  this  and  these  circumstances  I  will  have 
to  do  it  anyway,  they  will  make  me  do  it,  should  I  fight  back?     It  will  not  help 
me,  or  if  I  am  requested  that  I  give  an  explanation,  my  explanation  will  not  be 
accepted  or  respected,  '  then  a  person  should  stand  for  his  rights  and  request  that 
his  religious  feelings  and  his  religious  principles  should  be  respected. 

Q.    Assuming  that  everything  is  at  the  point  where  the  authorities  say:     'No, 
we  require  you  to  do  something  or  other,  '  would  you  then  say  that  that  man  was 
excused:     if,  on  putting  his  position  forward,  the  authorities  say:     No,  this  may 
be  your  view  but  we  require  you  to  do  thus  and  so? 

A.  Let  us  say  —  I  will  answer  you  with  an  example  —  if  a  person  is  in  military 
service  and  he  is  on  duty  that  day  and  he  is  required  to  do  it,  he  has  given  prior 
to  that  his  explanation  and  discussed  it,  but  he  sees  that  this  is  for  some  import- 
ant principle  that  he  must  do  it,  he  should  do  it.  But  where  a  person  can  at  all 
times  explain  and  get  a  hearing,  even  if  he  has  but  one  chance  in  a  hundred  af- 
ter explaining  to  be  released  and  be  freed  of  violating  the  law  of  the  Sabbath, 
he  should  try  and  do  so. 

Q.    All  right,  then  in  the  event  that  he  has  made  his  explanation,  and  he  is  still 
required  to  proceed  by  the  person  in  authority,   in  your  view  he  would  then  have 
fulfilled  his  obligation  under  the  law? 

A.     He  would  have  fulfilled  it,  that  is  right.  " 
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I  have  quoted  these  answers  of  Rabbi  Felder  to  illustrate  the  points  of  view  and 
compulsions  under  which  Rabbi  Leiner  was  acting.    Rabbi  Felder  went  on  to  explain  that 
if  the  use  of  force  is  such  that  it  is  really  the  action  of  those  imposing  their  will  on  the 
person  it  may  not  be  a  violation  of  the  faith  unless  he  did  it  willingly.     He  went  on  to 
explain  that  there  are  only  three  laws  where  a  person  must  give  his  life  without  violating 
the  law  of  the  Sabbath.    They  are  adultery,  murder  and  idolatry.    None  of  these,  of 
course,  were  involved  in  the  matters  I  am  investigating.    The  case  was  put  to  him  where 
an  observant  Jew  is  approached  by  a  man  with  a  gun  who  tells  him  to  get  into  a  vehicle 
for  transportation  or  he  will  shoot  him.    Rabbi  Felder  says  where  there  is  danger  he  can  do 
it  but  he  thought  his  conscience  might  still  bother  him.     His  final  answer  is,   I  think,  quite 
illuminating  and  it  is  found  on  p.   135  of  the  evidence; 

"A.    From  a  religious  point  of  view  we  have  in  religious  law  what  we  call  in 
the  Hebrew  term  doing  it  mezid  or  shogeg.     In  the  English  translation  I  think  it 
would  be  when  a  person  does  it  by  mistake  consciously  and  subconsciously.    Now 
when  a  person  feels  that  he  has  done  something,  even  subconsciously,  there  is 
still  some  violation.    For  instance,  in  Biblical  law  we  find  in  the  time  when 
sacrifices  were  brought  for  every  transgression,  there  was  a  sacrifice  if  a  person 
did  not  even  know  what  type  of  transgression  he  committed,  but  he  knew  he  had 
committed  a  transgression.    There  was  a  type  of  sacrifice  that  he  brought  until 
it  became  known  to  him  the  transgression  he  had  committed,  and  then  he  brought 
on  official  sacrifice  for  that  transgression.    In  other  words,  if  a  person  is  forced 
to  do  something,  it  would  still  be  on  his  conscience  and  he  would  consider  it 
as  on  act  done  subconsciously. 
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SECTION  VI 
POWER   TO    ARREST 


It  is,   I  think,  advisable,  before  discussing  the  actual  facts  in  this  case  as  the 
evidence  discloses  them,  to  discuss  briefly  the  power  of  arrest.    There  is,  of  course,  a 
power  of  arrest  in  every  citizen  and  that  is  expressed  now  in  Section  434  of  the  Criminal 
Code  which  states: 

"Any  one  may  arrest  without  warrant  a  person  whom  he  finds  committing  an 
indictable  offence.  " 

A  police  officer  is  a  peace  officer  within  the  meaning  of  the  Criminal  Code  and 
like  any  inhabitant  he  has  this  power.    But  by  Section  435  of  the  Code  he  has  more.     It 
is  provided  that: 

"A  peace  officer  may  arrest  without  warrant 

(a)  a  person  who  has  committed  or  who,  on  reasonable  and  probable  grounds, 
he  believes  has  committed  or  is  about  to  commit  an  indictable  offence;  or 

(b)  a  person  whom  he  finds  committing  a  criminal  offence.  " 

As  the  writer  of  an  article  on  police  in  Chambers'  Encyclopedia  points  out,  the 
idea  of  a  regularly  well-paid  force  charged  with  the  maintenance  of  order  and  prevention 
and  detection  of  crime  is  essentially  modern.    Moreover,  the  rigid  separation  of  police 
and  military  functions  and  the  denial  of  judicial  powers  to  the  police  are  specifically 
Anglo-Saxon  notions.    We  are  inheritors  of  these  Anglo-Saxon  notions  as  well  as  are  the 
people  of  Britain.    The  writer  of  the  article  on  page  22,   Volume  11,  goes  on  to  say  this: 

"The  British  idea  of  a  policeman  is  that  of  a  person  who  is  paid  by  the 
community  to  carry  out  on  its  behalf  duties  which  belong  to  the  community 
as  a  whole.     Every  citizen  is  obliged  by  law  to  help  to  preserve  the  King's 
peace   so  far  as  he  is  able.     Not  only  must  he  not  resist  or  wilfully  obstruct 
a  policeman  in  the  discharge  of  his  duty;   it  is  his  duty  to  report  crime  or 
suspicious  behaviour  if  it  comes  to  his  attention  and  even  to  assist  a  con- 
stable if  asked  to  do  so,   provided  that  he  is  physically  fit.    A  constable 
on  duty  acts  as  a  'ministerial  officer  of  the  Crown'.     He  is  not  the  employee 
either  of  his  police  authority  or  of  his  superior  officers  and  he  Is  personally 
responsible  for  the  consequences  of  his  acts.     He  possesses  few  powers  not 
enjoyed  by  the  ordinary  citizen  and  relies  for  his  authority  less  upon  the 
exercise  of  force  than  upon  the  co-operation  and  good  will  of  the  public.  " 

In  my  opinion,   these  remarks  may  be  applied  with  equal  force  to  the  Metropoli- 
tan Toronto  Police  Force. 
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Looking  at  Section  435  of  the  Criminal  Code  which  I  have  just  quoted.  It  is  to 
be  noted  that  the  power  of  arrest  without  a  warrant  only  arises  where  there  has  been  an 
actual  committal  of  an  offence  to  the  knowledge  of  the  officer,  or  where  the  officer  on 
reasonable  and  probable  grounds  believes  the  accused  has  committed  or  is  about  to  com- 
mit an  indictable  offence,  or  when  he  finds  him  actually  committing  such  an  offence. 

The  problem  with  whiqh  I  have  to  deal  is  of  course  that  of  deciding  whether 
when  Constable  Mullen  arrested  Rabbi  Leiner  he  had  reasonable  and  probable  grounds  for 
believing  that  the  Rabbi  had  committed  an  offence  or  was  about  to  commit  an  indictable 
offence. 

The  principles  governing  the  matter  have  been  dealt  with  in  many  cases,  mostly 
decided  during  the  19th  century  and  the  earlier  part  of  this  century,  but  the  matter  is 
most  fully  covered  and  admirably  dealt  with  in  the  decision  of  the  House  of  Lords  in  the 
case  of  Christie  and  another  V.  Leachinsky,  reported  in  1947  Appeal  Cases  at  page  572. 
All  the  judgments  of  the  Law  Lords  in  that  case  are  worthy  of  the  close  attention  of  any 
police  officer,  but  I  think  it  is  important  for  the  purposes  which  I  am  discussing  to  quote 
a  portion  of  the  speech  of  Lord  Simonds,  beginning  at  page  592  as  follows: 

"This  approach  to  the  question  has,  I  think,  a  double  support.     In  the  first 
place,  the  law  requires  that,  where  arrest  proceeds  upon  a  warrant,  the  warrant 
should  state  the  charge  upon  which  the  arrest  is  made.     I  can  see  no  valid  rea- 
son why  this  safeguard  for  the  subject  should  not  equally  be  his  when  the  arrest 
is  made  without  a  warrant.    The  exigency  of  the  situation,  which  justifies  or 
demands  arrest  without  a  warrant,  cannot  as  it  appears  to  me,  justify  or  demand 
either  a  refusal  to  state  the  reason  of  arrest  or  a  misstatement  of  the  reason.    Ar- 
rested with  or  without  a  warrant  the  subject  is  entitled  to  know  why  he  is  depriv- 
ed of  his  freedom,  if  only  in  order  that  he  may,  without  a  moment's  delay,  take 
such  steps  as  will  enable  him  to  regain  it.     In  the  second  place,   I  find  assistance 
in  the  analogous  procedure  in  civil  proceedings  in  olden  days  and  in  imprison- 
ment for  debt.     Upon  the  former  the  judgment  of  Scott  L.  J.  In  this  case  is  illum- 
inating.   The  sheriff,  who  by  judicial  writ  was  directed  to  bring  the  defendant 
before  the  court,  was  not  left,  nor  did  he  leave  the  defendant,  in  ignorance  of 
the  demand  that  must  be  met.     Common  justice  and  common  sense  required  that 
the  defendant  should  know  why  he  should  on  such  and  such  a  day  be  brought  be- 
fore the  King's  justices  at  Westminster  or  wherever  it  might  be.     So  also  in  re- 
gard to  imprisonment  for  debt.     Upon  this  subject  much  information  is  to  be  found 
in  Hooper  V.   Lane.*     I  think  it  necessary  only  to  cite  a  single  passage  from  the 
speech  of  Lord  Cranworth.     'The  Sheriff,  '  he  said,    'is  'bound,  when  he  executes 
the  writ,  to  make  known  the  'ground  of  the  arrest,  in  order,  among  other  reasons, 
'that  the  person  arrested  may  know  whether  he  is  or  is  'not  bound  to  submit  to 
the  arrest.'    Here  is  a  clear  illustration  of  the  principle  upon  which  I  base  this 
opinion  that  if  a  man  is  to  be  deprived  of  his  freedom  he  is  entitled  to  know  the 
reason  why. 

*    (1)    (1946)  K.B.  124,   132  (3)  Ibid.  550 

(2)   6  H.  L.  C.   443  (4)  (1946)  K.B.   124,   146 
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If,  then,  this  is,  as  I  think  it  is,  the  fundamental  rule,  what  qualification 
if  any  must  be  imposed  upon  it?    The  cogent  instances  given  by  Lawrence  L.J. 
are  conclusive  that  an  arrest  does  not  become  wrongful  merely  because  the  con- 
stable arrests  a  man  for  one  felony,  say  murder,  and  he  is  subsequently  charged 
with  another  felony,  say  manslaughter.     It  is  not  enough  to  say  that  in  such  a 
case  the  accused  man  could  not  recover  any  damages  in  an  action  for  false  im- 
prisonment.    It  is  more  than  that.     It  is  clear  that  the  constable  has  not  been 
guilty  of  an  Illegal  arrest,  if  he  reasonable  suspected  that  murder  had  been  done. 
Again,   I  think  it  is  clear  that  there  is  no  need  for  the  constable  to  explain  the 
reason  of  arrest,  if  the  arrested  man  is  caught  red-handed  and  the  crime  is  patent 
to  high  Heaven.    Nor,  obviously,  is  explanation  a  necessary  prelude  to  arrest 
where  it  is  important  to  secure  a  possibly  violent  criminal.    Nor  again,  can  It 
be  wrongful  to  arrest  and  detain  a  man  upon  a  charge,  of  which  he  is  reasonably 
suspected,  with  a  view  to  further  Investigation  of  a  second  charge  upon  which 
information  is  incomplete.     In  all  such  matters  a  wide  measure  of  discretion  must 
be  left  to  those  whose  duty  it  is  to  preserve  the  peace  and  bring  criminals  to  jus- 
tice.   These  and  similar  considerations  lead  me  to  the  view  that  It  is  not  an  es- 
sential condition  of  lawful  arrest  that  the  constable  should  at  the  time  of  arrest 
formulate  any  charge  at  all,  much  less  the  charge  which  may  ultimately  be  found 
In  the  Indictment.     But  this,  and  this  only,  is  the  qualification  which  I  would 
Impose  upon  the  general  proposition.     It  leaves  untouched  the  principle,  which 
lies  at  the  heart  of  the  matter,  that  the  arrested  man  is  entitled  to  be  told  what 
is  the  act  for  which  he  is  arrested.    The  'charge'  ultimately  made  will  depend 
upon  the  view  taken  by  the  law  of  his  act.     In  ninety-nine  cases  out  of  a  hundred 
the  same  words  may  be  used  to  define  the  charge  or  describe  the  act,  nor  is  any 
technical  precision  necessary:     for  Instance,   If  the  act  constituting  the  crime  Is 
the  killing  of  another  man,  it  will  be  Immaterial  that  the  arrest  is  for  murder  and 
at  a  later  hour  the  charge  of  manslaughter  is  substituted.    The  arrested  man  is 
left  In  no  doubt  that  the  arrest  is  for  that  killing.    This  Is  I  think,  the  fundamen- 
tal principle,   viz.,  that  a  man  Is  entitled  to  know  what,  in  the  apt  words  of 
Lawrence  L.J.,  are  'the  facts    which  are  said  to  constitute  a  crime  on  his  part'. 
If  so,  it  is  manifestly  wrong  that  a  constable  arresting  him  for  one  crime  should 
profess  to  arrest  him  for  another.    Of  what  avail  is  the  prescribed  caution  If  It 
Is  directed  to  an  Imaginary  crime?     And  how  can  the  accused  take  steps  to  ex- 
plain away  a  charge  of  which  he  has  no  inkling? 

I  turn,  then,  to  the  present  case  which  appears  to  me  to  present  a  strange 
combination  of  circumstances.     For,  while  I  doubt  not,  that  the  appellants  rea- 
sonably suspected  the  respondent  of  having  committed  a  felony,  yet  I  must,  on 
the  evidence,  conclude  that  they  refrained  from  bringing  home  to  his  mind  at  the 
time  of  arrest  that  that  was  their  suspicion.    Their  minds,  it  is  clear,  were  running 
on  the  provisions  of  the  Liverpool  Act,  that  curiosity  of  penal  legislation,  about 
which  I  need  say  no  more  than  has  already  fallen  from  your  Lordships.     It  is  from 
that  Act  alone  (though  the  ipsisslma  verba  do  not  occur  in  it)  that  the  expression 
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'unlawful  possession'  with  which  this  case  is  riddled,  is  derived.     So  when  coun- 
sel asked  the  appellant  Christie  in  cross-examination  'You  made  your  arrest  in  the 
terms  that  he  was  arrested  for  being  in  unlawful  possession  of  the  cloth?  '  though 
he  may  well  have  wondered  what  was  meant  by  'in  the  terms  that',  he  answered 
'Yes. '    And  to  the  next  question  'You  have  always,  so  far  as  you  were  concern- 
ed, dealt  with  him  in  terms  of  being  in  unlawful  possession  of  the  cloth  .    .    .    .    ? 
it  has  never  been,  so  far  as  you  are  concerned,  any  other  charge?  '  he  answered 
'No. '    So  also  in  the  station  charge  book  the  charge  was  entered  'unlawful  pos- 
session of  a  quantity  of  cloth,  at  the  'warehouse,   196,  Beaufort  Street  on  31 .8.42. ' 
And  so  the  matter  proceeded.     It  is  clear,  then,  that  whatever  may  have  been  the 
secret  thought  of  the  constables  at  the  time  of  the  arrest  and  detention,  they  allow- 
ed him  to  think  that  he  was  being  arrested  for  being  'in  unlawful  possession'  of  cer- 
tain goods,  an  offence,  if  it  be  an  offence,  which  was  at  the  most  a  misdemeanor 
within  the  Liverpool  Act  and  could  not,  except  under  conditions  which  did  not 
here  obtain,  justify  an  arrest  without  a  warrant,  and  was  described  in  terms  not 
calculated  to  bring  home  to  him  that  he  was  suspected  of  stealing  or  receiving  the 
goods.     In  these  circumstances  the  initial  arrest  and  detention  were  wrongful.    He 
was  not  aware  and  was  not  made  aware  of  the  act  alleged  to  constitute  his  crime 
but  was  misled  by  a  statement  which  was  calculated  to  suggest  to  his  uneasy  con- 
science that  he  was  guilty  of  a  so-called  black  market  offence.     It  is  no  answer 
that  the  constables  had  no  sinister  motive.    They  had,  from  the  administrative 
point  of  view,  a  perfectly  good  motive.     It  will  be  found  in  an  answer  to  a  ques- 
tion, which,  though  it  related  to  a  later  stage  of  the  proceedings,  is  equally  ap- 
plicable to  the  earlier,    'Why  did  you  not  then  charge  him  with  larceny?'    To  this 
the  revealing  answer  was  'Because  that  larceny  was  committed  at  Leicester  and 
it  would  then  be  a  matter  of  withdrawing  our  charge  and  handing  him  over  to 
Leicester.    Unlawful  possession  was  the  most  convenient  charge  at  the  time  until 
he  could  be  handed  over  to  the  Leicester  city  police. '    My  Lords,  the  liberty  of 
the  subject  and  the  convenience  of  the  police  or  any  other  executive  authority 
are  not  to  be  weighed  In  the  scales  against  each  other.    This  case  will  have  served 
a  useful  purpose  if  it  enables  your  Lordships  once  more  to  proclaim  that  a  man  is 
not  to  be  deprived  of  his  liberty  except  in  due  course  and  process  of  law.  " 
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SECTION  VII 

A   DISCUSSION    OF    THE    EVIDENCE    RELATING   TO    RABBI 

LEINER'S    ARREST 

An  examination  of  the  evidence  discloses  a  very  considerable  conflict.    Apart 
from  the  question  of  bad  language,  with  which  I  have  already  dealt,  it  concerns  itself 
largely  with  how  far  one  can  accept  the  Rabbi's  evidence,  and  how  far  that  of  the  offi- 
cers can  be  relied  on.    The  emphasis  in  each  case  varies  considerably.    The  officers  con- 
cerned were  endeavouring  to  state  the  matter  as  simply  as  they  could  and  at  the  same  time 
to  put  their  best  foot  forward.    Rabbi  Leiner  did  likewise  —  he  was  the  more  indignant 
witness  because  he  was  the  victim  of  their  action.    But  I  am  inclined  to  think  that  he 
minimized  the  number  of  times  that  he  refused  to  give  the  police  any  satisfaction  in  answer 
to  their  questions.     It  is  quite  true  that,  if  he  had  committed  no  offence,  he  was  under  no 
legal  obligation  to  answer  their  questions.     But  undoubtedly,   in  my  opinion,  he  was  under 
a  moral  obligation  to  do  so,  and  I  will  deal  with  that  aspect  of  the  case  later. 

However,  if  one  takes  the  evidence  of  Constable  Sharpe  and  of  Constable 
Mullen,  who  actually  made  the  arrest,  and  of  Fast  who  helped,  it  appears  to  me  very 
difficult  to  infer  from  their  statement  of  what  occurred  that  they  had  any  information  or 
had  made  any  investigation  which  supplied  them  with  grounds  from  which  it  could  be  said 
that  they  had  reasonable  and  probable  grounds  for  believing  that  Rabbi  Leiner  had  com- 
mitted or  was  about  to  commit  an  indictable  offence  or  that  he  was  in  fact  committing  one. 

According  to  Constable  Mullen,  when  he  was  arrested  it  was  on  a  charge  of 
vagrancy.    The  Rabbi  states  that  he  never  heard  the  term  "vagrancy",  and  that  after  he 
was  put  in  the  police  car  it  was  intimated  to  him  that  he  was  really  wanted  as  a  sex  crim- 
inal. 

At  this  point  it  becomes  important,   I  think,  to  check  the  evidence  of  on- 
lookers on  the  street,  who  did  not  hear  very  much  but  heard  one  or  two  things. 

Miss  Sandra  MacDonald,  who  was  a  very  intelligent  witness,  a  young  lady 
of  some  seventeen  years  of  age  attending  Vaughan  Road  Collegiate,  heard  the  uproar 
caused  by  the  altercation  between  the  officers  and  Rabbi  Leiner  and  looked  out.  She 
heard  someone  saying,  "I  am  not  going  to  be  blamed  for  something  I  didn't  do.  "  She 
said  that  she  looked  out  and  saw  the  officers  trying  to  force  the  Rabbi  into  the  car,  and 
that  by  the  time  she  got  outside  he  was  already  in  the  car.  She  didn't  hear  anything 
else  that  contributes  anything  to  our  understanding  of  what  actually  happened. 

She  was  asked  if  she  had  seen  Rabbi  Leiner  kick  any  person  and  she  said, 
"No".     She  was  asked  if  his  legs  were  flailing  or  kicking  as  he  was  pushed  into  the 
car,  and  she  said,    "I  didn't  notice,   he  just  seemed  to  be  struggling.  " 

Mr.  Elliot  Shapiro,  who  was  a  guest  In  Miss  MacDonald's  home  that  night  and 
a  fellow  student  at  Vaughan  Road  Collegiate,  was  also  called.     He  was  sixteen  years  of  age 
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and  I  would  say,   like  Miss  MacDonald,  a  very  bright  and  Intelligent  sixteen  years.     He 
was  asked  what  he  had  heard  and  he  said,    "I  heard  the  Rabbi  say  he  would  not  be  arrest- 
ed for  something  he  had  not  done.  "    He  was  asked,    "Did  you  hear  anything  else?",  and 
he  said,    "No,  that  is  about  all.  " 

Of  the  other  eye-witnesses  called,  Mr.  Charles  Mazer  was  the  only  one  who 
could  contribute  anything  to  an  understanding  of  what  went  on.     He  was  visiting  at  the 
home  of  Mrs.  Margaret  Rennie,   125  Raglan  Avenue,  and  around  10.00  o'clock  he  heard 
some  sort  of  commotion  outside.     He  first  thought  it  might  have  to  do  with  where  his  car 
was  parked  and  he  went  out.     He  said  that  as  he  went  out  he  saw  Rabbi  Leiner,  whom  he 
identified  at  the  hearing,  and  he  saw  four  people  together.    One  was  Rabbi  Leiner,  two 
were  In  plain  clothes,  and  possibly  a  uniformed  officer  was  there  too.     He  testified  that 
the  only  thing  he  could  distinguish  was  the  Rabbi  saying,    "I  will  do  anything.  "    He  could 
recall  nothing  else. 

He  then  described  how  one  of  the  plain  clothes  officers  reached  up  and  took  off 
the  Rabbi's  glasses  and  how  two  officers  approached  him  on  either  side  and  grabbed  him 
by  the  arms  and  there  was  a  struggle.     He  was  asked  whether  he  had  seen  the  Rabbi  kick- 
ing any  person,  and  his  answer  was,    "Well,  in  all  fairness,   I  couldn't  say  he  did  kick  out 
at  anybody  because  I  really  didn't  notice  it.     I  didn't  see  him  kick  out.    There  was  quite 
a  bit  of  a  disturbance  at  the  time.     I  wasn't  able  to  get  the  actual  movements  of  all  the 
people  Involved.     I  didn't  see  any  fists  flying  and  after  two  or  three  minutes  the  Rabbi 
was  put  in  the  cruiser.  "    He  couldn't  hear  what  was  being  said. 

Mrs.  Rennie  was  called  later  but  she  was  unable  to  give  any  helpful  Information. 
She  seemed  very  confused  and  very  vague  about  what  she  had  seen,  so  much  so  that  it 
seemed  very  difficult  to  understand. 

These  fragments  of  the  Rabbi's  speech  which  I  have  related  would  seem  to  indi- 
cate to  anyone  that  there  must  have  been  some  accusations  made  to  the  Rabbi  before  he 
was  seized  by  the  police  officers  and  put  In  the  police  vehicle.    The  curious  thing  was  that 
neither  the  officers  nor  Rabbi  Leiner  in  their  evidence  can  recall  anything  of  this  sort.   The 
Rabbi  says  that  It  was  after  he  got  into  the  car  that  he  was  accused  of  being  a  sex  maniac 
and  he  said  the  officers  were  inventing  things  that  they  had  said  to  him  and  things  he  had 
said  to  them  as  they  were  on  their  way  to  Police  Station  No.  21. 

When  he  objected  to  getting  Into  the  car  because  of  his  religious  beliefs,  accord- 
ing to  Rabbi  Leiner  the  officers  said,    "We  don't  care,  we  are  the  law  and  the  law  Is  super- 
ior over  religion,  and  when  the  law  conflicts  with  religion  you  must  take  the  law.  "    They 
said,    "The  law  is  supreme  and  we  are  the  law.  "    His  answer  to  this,  as  I  have  it,  was  that 
he  was  not  permitted  to  do  as  they  wanted  him  to  do,  and  they  then  told  him  that  he  was 
under  arrest. 

As  this  point  Rabbi  Leiner  resisted  the  efforts  to  put  him  In  the  car  and  In  the 
course  of  it  apparently  his  foot  came  in  contact  with  a  sensitive  part  of  Constable  Mullen's 
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body.    As  Constable  Mullen  euphemistically  explained  it,   he  received  a  kick  in  the 
groin,  which  he  found  very  painful.     It  is,   I  think,  quite  clear  on  the  evidence  that  it 
was  not  done  with  intent  or  even  with  the  knowledge  of  Rabbi  Leiner  who  had  no  know- 
ledge of  it  happening  when  Constable  Mullen  later  taxed  him  with  it.     I  find  as  a  fact 
that  it  was  something  which  inadvertently  arose  out  of  the  struggle  without  wilful  inten- 
tion on  anyone's  part.     It  however  led  to  a  charge  of  assaulting  a  constable  which  would 
seem  to  me  under  the  circumstances  to  be  an  abuse  of  the  process  of  law. 

Two  other  eye-witnesses  of  the  arrest  also  testified.    Constables  Smith  and  Taylor 
had  been  placed  on  special  detail  at  No.  21  Division.    This  was  to  observe  the  neigh- 
bourhood in  the  vicinity  of  Raglan  Avenue  with  the  hope  of  seeing  the  young  blonde  man 
who  had  been  terrorizing  the  neighbourhood.    That  night  they  were  using  Constable 
Taylor's  automobile,  and  at  the  time  the  events  under  discussion  happened  this  car  was 
parked  approximately  100  feet  south  of  Claxton  Boulevard  on  the  east  side  of  Raglan  fac- 
ing north. 

Smith  related  how,  after  they  parked  where  they  did,  they  observed  a  tall  man 
walking  south  on  Raglan.    They  later  discovered  this  person  to  be  Rabbi  Leiner.    They 
observed  him  walking  south  in  the  centre  of  the  road.     He  vyalked  down  past  their  vehicle. 
As  Smith  said,    "We  never  stopped  him  at  this  time  because  the  man  we  were  looking  for 
on  this  detail  did  not  resemble  this  man.  " 

After  he  had  passed  them  a  motorcycle  came  south  off  Claxton  and  stopped  this 
man  approximately  100  feet  south  where  Smith  and  Taylor  had  stopped.    The  only  unusual 
thing  about  his  conduct  was  that  in  the  snow  he  was  walking  down  the  centre  of  the  road. 
There  was  no  sign  of  any  loitering. 

The  man  on  the  motorcycle  was  Constable  Sharpe.     Smith  couldn't  say  what  hap- 
pened, but  he  described  the  eventual  arrival  of  four  police  cars.     Later  Smith  and  Taylor 
walked  south  and  spoke  to  Police  Woman  Strachan.     She  told  them  they  had  a  radio  call 
that  a  suspicious  person  was  loitering  in  the  area.     She  said  the  description  was  that  he 
had  a  long  dark  coat  and  was  wearing  glasses. 

Smith  said  they  observed  five  or  six  officers  standing  on  the  west  side  of  the 
street  and  Rabbi  Leiner  was  there.    They  were  speaking  in  normal  tones.     Smith  couldn't 
hear  what  was  said.     As  they  started  back  up  the  street  Smith  said  he  heard  Rabbi  Leiner 
say  it  was  against  his  religion  on  the  Sabbath,  and  they  stopped  and  listened.    They  heard 
an  officer  tell  him  he  would  have  to  get  into  the  car  or  he  would  be  put  there.    Again 
Rabbi  Leiner  said  he  could  not  get  into  the  car  on  the  Sabbath.     They  were  about  twenty 
feet  distant  from  the  Rabbi.    They  saw  the  two  officers  take  him  by  the  arms  and  force  him 
into  the  car. 

Smith  said,    "As  they  took  him  by  the  arms  he  shouted  across  the  street,    'You  be 
my  witnesses,   I  am  going  against  my  will.'"    (Evidence,  P.  810)    They  heard  no  name 
calling  or  bad  language. 
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When  it  was  suggested  that  the  officers  had  been  called  to  find  a  man  loitering 
in  the  neighbourhood,  Smith  was  asked  if  he  or  Taylor  told  the  other  officers  what  they 
had  observed.    The  answer  was  they  had  told  Police  Woman  Strachan  how  they  had  seen 
him  walking.    They  spoke  to  no  one  else.    Police  Woman  Strachan  seems  to  have  been  a 
close-mouthed  person  as  there  is  no  evidence  that  she  shared  this  confidence  with  her 
fellow  officers.    When  they  finally  reported  the  matter,  the  report  was  left  for  Inspector 
Walmer  who  was  in  charge  of  Station  Number  21.    Smith  was  asked  why  he  didn't  tell  the 
other  officers  what  he  had  seen  and  he  replied,   "The  other  officers  were  speaking  to  him, 
and  I  didn't  think  it  was  my  place  to  go  over  there.    The  other  officers  had  things  under 
control  as  far  as  I  was  concerned.  "    (Evidence,  P.  813) 

Constable  Taylor's  evidence  was  much  the  same,  possible  with  less  detail.     He 
also  had  no  explanation  why  he  did  not  communicate  what  he  had  seen  to  the  other  of- 
ficers.   His  answer  is  illuminating.     He  said: 

"There  were  three  police  officers  with  Rabbi  Leiner  at  this  time. 

Q.   And  they  had  things  under  control? 

A.    I  felt  they  did,  sir.  "     (Evidence,  P.  821) 

When  it  was  suggested  to  him  Taylor  also  felt  he  had  heard  the  remark,   "I  am 
not  going  to  be  blamed  for  something  I  didn't  do.  " 

Constable  E.  W.  Sharpe,  who  was  on  motorcycle  duty  in  that  particular  divi- 
sion that  night,  was  the  first  officer  to  see  Rabbi  Leiner  apart  from  Constables  Smith  and 
Taylor.    I  do  not  propose  to  give  his  evidence  in  full.    His  account  of  the  manner  of  his 
address  to  Rabbi  Leiner  differs  very  drastically  from  that  of  the  Rabbi's.     He  said  that  at 
10.05  on  the  night  in  question  he  received  a  radio  call  that  a  man  was  loitering  in  the 
area  of  101  Raglan  Avenue.    The  description  he  received  was  that  of  a  man  in  a  dark  coat 
and  wearing  glasses.    He  believed  the  description  was  not  a  dark  raincoat  but  a  dark  coat. 
He  misquoted  the  information  which  had  been  broadcast. 

He  was  on  Bathurst  Street  at  the  time.     He  proceeded  along  Claxton  to  Raglan 
and  observed  Rabbi  Leiner  walking  south.    Rabbi  Leiner  was  not  loitering,  he  was  walk- 
ing down  Raglan  Avenue  like  any  other  citizen  with  somewhere  to  go.     Sharpe  recounted 
that  he  addressed  the  Rabbi  by  saying,   "Pardon  me,  sir,  may  I  talk  to  you?"    The  Rabbi 
said,    "Yes,  what  do  you  want?  ",  and  he  said,    "I  asked  Mr.  Leiner,    'What  is  your  name, 
sir?  '"    He  Is  quite  sure  he  used  the  word  "sir". 

He  said  that  Rabbi  Leiner  replied  to  him,  "It  is  none  of  your  business.  "  He  was 
asked  where  he  lived  and  he  said,  "It  is  none  of  your  business.  "  He  was  asked  if  he  had 
any  identification  on  him  and  he  replied,  "I  don't  have  any  identification,  I  don't  carry 
anything  in  my  pockets  on  the  Sabbath.  "    At  this  point  Police  Constable  Mullen  arrived. 
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He  then  asked  Mr.  Leiner  his  address  and  his  age,  to  which  Mr.  Leiner  replied  it  was 
none  of  his  business. 

It  is  said  that  P.  C.  Mullen  told  Mr.  Leiner  that  there  had  been  a  complaint 
that  a  man  answering  to  his  description  had  been  loitering  in  the  area  for  approximately 
two  hours,  and  he  also  mentioned  a  series  of  breakings  and  enterings  in  the  area  accom- 
panied by  various  sex  offences  and  that  they  needed  a  little  co-operation  from  him  as  to 
his  movements.    At  this  time  nothing  was  said  about  vagrancy.     He  was  asked  for  co- 
operation. 

Sharpe  then  went  on  to  say  that  Police  Constable  Mullen,  after  having  told  these 
facts,  mentioned  to  Mr.  Leiner  that  unless  he  co-operated  with  them  he  could  be  arrested 
for  vagrancy  and  taken  to  the  station.    At  this  point  Police  Constable  Fast  from  21  Divi- 
sion also  arrived  on  the  scene.     He  asked  Mr.  Leiner  what  he  had  in  his  pockets  and  Mr. 
Leiner  replied,    "Nothing,  have  a  look",  and  he  allowed  Constable  Fast  to  search  him. 
At  this  point  Constable  Mullen  asked  how  long  Rabbi  Leiner  had  been  in  the  area,  to  which 
he  replied,    "Ten  days",  to  which  Mullen  said,    "No,   I  don't  mean  all  over  but  in  this 
specific  area  this  date",  to  which  he  replied,    "Ten  days".     He  thought  that  Police  Con- 
stable Fast  had  asked  him  where  he  lived,  and  he  replied,    "In  the  United  States  of  Amer- 
ica. "    There  was  apparently  a  complete  misunderstanding  here  between  them,  and  for 
that  I  do  not  put  all  the  blame  on  Police  Constable  Sharpe.     It  seems  to  me  that  the  Rabbi's 
answers  were  deliberately  ambiguous;  for  example,  he  had  been  living  in  Toronto  since 
the  previous  May  or  June. 

He  was  then  asked  his  age,  to  which  he  did  not  reply,  and  he  started  to  walk 
across  the  street  to  the  west  side  of  Raglan,   Stopping  in  front  of  the  scout  car.    Then 
Rabbi  Leiner  was  asked  his  name,  age  and  address,  and  he  replied  that  he  had  had  enough 
of  this.     Sharpe  was  asked  if  the  Rabbi  ever  told  them  his  name  and  he  said,    "No,  he 
never  told  us  his  name.  "    He  was  asked  his  address  and  he  did  shout,   "214  Vaughan  Road.  " 
At  this  time  the  Rabbi  Placed  his  hand  on  P.  C.  Mullen's  chest  in  an  attempt  to  push  him 
aside  and  walk  past  him,  and  at  that  point  Police  Constable  Mullen  advised  him  he  was 
under  arrest  and  charged  with  vagrancy. 

That  in  substance  is  Constable  Sharpe 's  account  of  what  happened.    The  fact  that 
he  had  been  told  to  look  for  a  man  in  a  dark  navy  raincoat,  with  glasses,  in  the  vicinity 
of  101  Raglan  Avenue  seemed  to  make  no  impression  on  him.     He  said  he  looked  down  the 
street  and  saw  nothing  and  yet  a  very  few  minutes  later  Constable  Greenaway  was  able  to 
find  the  young  man  who  was  loitering  around  101  Raglan  Avenue  and  whose  loitering  had 
occasioned  Mrs.   Stekel 's  call . 

Quite  frankly,   in  all  this  there  is  nothing  on  which,  as  far  as  I  can  see,  the  con- 
stables could  reasonably  have  anticipated  that  this  man  had  committed  an  indictable  of- 
fence, was  about  to  commit  an  indictable  offence  or  was  committing  a  criminal  offence. 
There  is  no  evidence  that  he  had  been  loitering  anywhere,  and  when  seen  he  was  walking 
down  the  street.     Frankly,  dealing  with  Constable  Sharpe 's  evidence,   I  prefer  to  accept 
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Rabbi  Leiner's  account  of  the  first  encounter.     I  think,  however,  that  he  may  have  been 
very  much  at  fault  In  not  being  more  helpful  and  co-operative  with  the  police.     It  was 
probably  Constable  Sharpe's  rude  manner  of  address  which  he  has  described  which  put 
him  off,  as  it  were,  and  led  to  the  subsequent  misunderstandings  which  culminated  in  his 
arrest . 

Reverting  to  the  definition  of  vagrancy  as  found  in  the  Criminal  Code,  it  seems 
to  me  that  there  was  not  even  any  basis  for  a  charge  of  this  nature.  Vagrancy  is  defined 
In  Section  164  of  the  Criminal  Code.  The  part  of  the  definition  pertinent  to  the  matters 
under  discussion  Is  subsection  (I)  (a)  which  states: 

"(i)    Every  one  commits  vagrancy  who 

(a)    not  having  any  apparent  means  of  support  is  found  wandering  abroad  or 
trespassing  and  does  not,  when  required,  justify  his  presence  in  the  place 
where  he  Is  found.  " 

At  some  point  in  his  evidence  P.  C.  Mullen  indicated  that  Rabbi  Leiner  was 
well  dressed  and  substantially  dressed  for  the  weather  which  he  was  going  out  in.     He 
did  not  have  money  In  his  pocket  but  he  explained  this  by  stating  he  was  an  observant 
Jew.    Certainly  there  should  have  been  much  more  investigation  before  an  officer  was 
entitled  to  conclude  he  had  no  apparent  means  of  support.    There  was  no  evidence  at  all 
that  he  had  been  loitering  anywhere  or  trespassing,  and  the  only  thing  that  the  officers 
objected  to  was  that  he  did  not  answer  their  questions  readily  and  lucidly.    This  failure, 
with  respect,  does  not  establish  any  right  to  arrest  a  man  for  vagrancy,  certainly  not 
without  much  more  Investigation  than  was  bestowed  on  Rabbi  Leiner,  and  I  am  quite  un- 
able, at  least  on  Constable  Sharpe's  own  evidence,  taking  it  as  given,  to  conclude  that 
any  right  to  arrest  Rabbi  Leiner  under  Section  435  of  the  Criminal  Code  or  under  the  va- 
grancy section  164,  was  demonstrated. 

While  there  is  considerable  conflict  between  Constable  Sharpe's  evidence  and 
that  of  Rabbi  Leiner,   I  think  that  it  is  probably  true  that  Rabbi  Leiner  was  not  ready  and 
willing  to  answer  questions  that  were  put  to  him.     It  may  very  well  be  that  this  was  oc- 
casioned by  reasons  to  which  I  have  already  alluded,  and  while  his  answers  may  not  have 
been  as  negative  as  Constable  Sharpe  would  have  me  believe,   I  doubt  if  they  were  given 
as  readily  as  the  Rabbi  would  have  me  believe.    A  refusal  to  answer  questions,  in  the 
absence  of  any  other  evidence  which  might  suggest  that  any  offence  had  been  committed, 
in  my  opinion  is  not  a  ground  of  arrest,  and  it  was  really  the  refusal  to  answer  questions 
which  caused  Constable  Mullen  to  arrest  Rabbi  Leiner. 

A  little  later  in  his  questioning.  Constable  Sharpe,  in  reply  to  Mr.  Hoolihan, 
admitted  that  at  the  time  of  the  arrest  in  his  opinion  there  was  no  ground  for  any  arrest 
save  on  grounds  of  vagrancy.    At  page  522  of  the  evidence,  Mr.  Hoolihan,  after  asking 
Sharpe  if  he  had  any  reason  to  believe  that  Rabbi  Leiner  had  recently  committed  an  in- 
dictable offence  of  some  description,  and  having  received  a  negative  answer  went  on 
and  asked: 
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"Q.     Did  you  have  any  reason  to  believe  that  he  was  about  to  commit  an 
indictable  offence? 

A.    No,  sir. 

Q.     Did  you  have  any  reason  to  believe  that  he  was  committing  at  that 
time  any  criminal  offence  apart  from  vagrancy? 

A.    No,  sir." 

He  had  earlier  been  asked  if  he  had  any  reason  to  believe  that  he  had  recently  committ- 
ed an  indictable  offence  of  some  description,  and  again  the  answer  was,    "No,  sir.  " 

Later  on  he  was  asked  what  he  understood  as  to  conditions  necessary  to  entitle 
him  to  arrest  someone,  and  he  replied,    "When  you  have  a  reasonable  and  probable  grounds 
that  there  has  been  in  indictable  offence  committed  or  about  to  be  committed",  and  he 
agreed  to  the  suggestion  that  if  he  saw  it  committed  he  was  also  entitled  to  arrest. 

Constable  Sharpe,  it  would  seem  to  me,  in  all  fairness  to  him,  knew  this  as  an 
academic  fact,  but  in  his  mind  it  was  quite  unrelated  to  his  day-to-day  conduct  as  a 
police  constable.    The  two  things  seemed  to  have  no  connection  with  each  other.    They 
should,  of  course,   have  had  the  most  intimate  connection  and  should  have  been  in  his 
mind  at  this  time  when  he  participated  in  the  arrest  of  Rabbi  Leiner.    The  whole  trouble 
was  that  he  hadn't  answered  the  questions  in  the  completeness  with  which  Constable 
Sharpe  thought  a  police  constable  was  entitled  to  have  them  answered. 

In  fairness  it  is  now  necessary  to  discuss  and  consider  the  evidence  of  Constable 
Edward  Mullen  who  appeared  to  take  the  leading  part  in  the  events  which  culminated  in 
Rabbi  Leiner 's  arrest. 

Constable  Mullen  was  the  son  of  a  police  officer  in  Dublin,   Ireland,  and  came 
to  Canada  about  six  years  prior  to  the  time  of  the  hearing.     He  had  been  in  the  radio  car 
when  he  heard  the  broadcast  relative  to  the  loiterer  on  Raglan  Avenue.    The  description 
that  he  remembered  was  that  there  was  a  man  loitering  in  the  vicinity  wearing  a  navy  blue 
raincoat  and  glasses.     On  his  arrival  at  Raglan  Avenue  opposite  house  No.    124,  which 
was  considerably  to  the  north  of  101,   he  observed  Police  Constable  Sharpe  and  Police 
Constable  Lawson.     Police  Constable  Lawson  had  arrived  in  a  yellow  accident  car.     He 
saw  these  officers  speaking  with  Rabbi  Leiner. 

He  then  went  on  to  say  this,    "On  approaching  Rabbi  Leiner  and  these  two  police 
officers  I  heard  the  Robbl  say  he  had  no  identification  on  his  person.    When  I  got  opposite 
the  Rabbi  I  asked  him  for  his  name,  age  and  address,  please.    Rabbi  Leiner  looked  at  me 
and  crossed  the  street.     However,   just  east  of  the  curb  he  stopped  and  turned  around  to 
face  me  and  told  me  In  a  loud  voice  this  was  no  concern  of  mine.     I  then  spoke  to  Rabbi 
Leiner  and  I  told  him  to  listen  and  I  told  him  I  had  a  radio  call  from  this  vicinity  and  it 
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was  referring  to  the  complaint  of  a  man  loitering  and  he  answered  the  description.  " 

On  Mullen's  own  account  of  what  he  heard,  this  was  not  so.    The  fact  that  he 
did  not  answer  the  description  and  that  no  one  had  investigated  opposite  101  Raglan 
Avenue  apparently  did  not  deter  Constable  Mullen  for  a  moment;    like  the  other  officers, 
he  claimed  that  he  saw  nobody  else  on  Raglan  Avenue  to  the  south. 

After  this  he  apparently  told  Rabbi  Leiner  there  was  an  unknown  man  who  was 
active  in  the  area  as  a  housebreaker  and  a  sexual  offender  and,    "I  merely  requested  some 
information  and  requested  him  to  co-operate.    To  this  Rabbi  Leiner  replied  that  he  didn't 
do  anything  like  that  and  it  was  none  of  my  business.  "    Constable  Mullen  then  said,    "I 
said  to  Rabbi  Leiner  if  he  didn't  co-operate  he  could  be  arrested  on  a  charge  of  vagrancy.  " 
He  was  asked  to  repeat  that  and  give  his  exact  words  and  his  answer  was,    "I  told  Rabbi 
Leiner  that  if  he  did  not  co-operate  he  could  be  arrested  on  a  charge  of  vagrancy.  " 

Constable  Mullen  went  on  to  explain  his  ideas  of  vagrancy,  with  the  view  that 
vagrancy  is  a  possible  charge  justifying  arrest  of  a  person  who  has  not  at  the  time  in  ques- 
tion committed  an  indictable  offence.     I  am  not  able  to  agrfee  with  his  views. 

I  do  not  think  much  is  to  be  gained  by  going  in  detail  into  Constable  Mullen's 
evidence.    There  is  no  doubt  that  he  was  slightly  frustrated  and  believed  that  it  was  his 
duty  as  a  policeman  to  obtain  the  information  which  he  sought.    What  he  didn't  realize 
was  that  if  he  couldn't  obtain  it  from  the  person  whom  he  was  questioning  he  was  not  en- 
titled to  arrest  immediately.    What  he  had  to  do  was  to  establish  by  investigation  facts 
justifying  such  an  arrest.      The  impression  I  gained  from  his  repeated  statements  in  this 
respect  was  that  he  thought  he  had  a  right  to  arrest  for  vagrancy  whenever  the  person's 
conduct  did  not  display  what  he  called  co-operation.     I  am  personally  quite  unaware  of 
any  such  rule  of  law  and,  in  my  opinion,  it  does  not  exist. 

At  this  point  Constable  Mullen  introduced  what  I  can  only  characterize  as  a  red 
herring.    Back  in  August  of  1961  two  small  boys  had  been  accosted  and  apparently  inde- 
cently assaulted  by  a  man  in  the  Cedarvale  Ravine.    A  composite  drawing  had  been  made 
from  the  descriptions  given  to  the  police.     It  is  quite  true  that  there  was  some  resemblance 
in  that  composite  drawing  to  Rabbi  Leiner 's  facial  appearance.     However,   |  think  in  fair- 
ness to  Rabbi  Leiner  I  should  interject  at  this  point,  and  with  this  Constable  Mullen  agreed 
in  his  evidence,  that  there  was  not  one  scintilla  of  evidence  adduced  before  me  or  of 
which  Constable  Mullen  had  any  knowledge,  that  would  indicate  that  Rabbi  Leiner  had 
any  connection  whatever  with  this  episode  between  the  unknown  man  and  the  two  small 
boys  in  the  Cedarvale  Ravine.    Obviously,  at  this  point,  if  Constable  Mullen  thought 
there  was  any  possible  connection  between  the  man  he  was  interrogating  and  the  man  the 
police  were  seeking  in  connection  with  the  incident  involving  the  assault  on  the  two  young 
boys,  he  should  have  found  out  where  the  Rabbi  lived.    This  in  fact  he  already  knew.     He 
should  have  gone  to  see  how  he  lived  and  what  was  known  about  him  in  the  apartment 
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building  at  214  Vaughan  Road.     If  he  had  done  this  in  all  probability  this  investigation 
would  have  been  unnecessary.    As  Lord  Simonds  said,  in  Christie  and  another  V. 
Leachinksy  at  page  593. 

"It  is  manifestly  wrong  that  a  constable  arresting  him  for  one  crime  should 
profess  to  arrest  him  for  another.  " 

If  this  composite  picture  was  the  basis  on  which  Constable  Mullen  arrested 
Rabbi  Leiner,   I  can  only  say  that  in  my  opinion  Constable  Mullen  erred. 

At  the  conclusion  of  Commission  Counsel's  examination  at  pages  617-618  of 
the  evidence,  Mr.  Hoolihan  asked: 

"Have  you  any  reason  to  suppose  that  Rabbi  Leiner  had  just  committed 
an  indictable  offence  at  the  time  you  arrested  him? 

A.    No,  sir,  other  than  the  fact  of  the  composite  drawing.  " 

In  the  course  of  his  evidence  Constable  Mullen  returned  time  and  time  again 
to  the  resemblance  which  he  felt  existed  between  Rabbi  Leiner  and  the  composite  draw- 
ing of  the  man  who  was  wanted  for  the  offence  in  the  previous  matter.    The  mere  fact 
that  someone  bore  even  a  slight  resemblance  —  and  it  is  a  very  slight  resemblance  in 
fact  —  to  such  a  composite  drawing  does  not  justify  his  action.    There  has  to  be  much 
more  investigation  into  the  person  suspected  before  an  arrest  can  be  justified  on  that 
ground,  and  Constable  Mullen  was  honest  enough  to  admit  that  he  had  no  evidence  at 
all.     He  did  not  communicate  his  suspicions  to  Fast  and  Sharpe,  and  in  fact  did  not  com- 
municate them  to  anyone  until  much  later  that  night  when  he  mentioned  it,  apparently, 
to  his  superiors  at  Police  Station  No.  21.  > 

In  point  of  fact,  no  doubt  the  chance  resemblance  worried  Constable  Mullen, 
but  he  made  no  attempt  to  lay  a  basis  for  a  real  investigation.     In  retrospect  I  am  sure 
it  loomed  larger  in  his  mind  when  he  was  seeking  to  find  something  to  justify  what  he  had 
done.    What  he  did,  in  my  opinion,  and  he,  as  far  as  the  arrest  Is  concerned,  must  bear 
the  chief  burden,  was  to  arrest  Rabbi  Leiner  largely  because  he  did  not  answer  all  his 
questions.    The  breaking  point  came  when  he  asked  the  Rabbi  his  age  and  he  was  told 
"twenty-one  plus".    Now,   I  do  not  think  it  mattered  very  much  whether  the  plus  was 
five  years  or  six  years  ago  —  it  was  actually  seven  —  but  this  apparently  was  a  signal 
for  Constable  Mullen  to  tell  the  Rabbi  that  he  was  under  arrest.     If  the  rules  under  which 
he  operated  that  night,  and  which  he  quite  honestly  considered  he  was  entitled  to  oper- 
ate under,  were  in  effect,  no  pedestrian  in  the  City  of  Toronto  walking  down  the  street 
in  an  area  where  a  search  has  been  made  for  some  criminal  could  expect  to  be  immune 
from  arrest  or  to  be  safe  from  Interference  by  the  police  although  he  had  nothing  to  do 
with  any  of  the  criminal  activities  concerned. 

This  again  Illustrates  the  curious  lapse  in  thinking  which  I  noticed  In  the  cose 
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of  Constable  Sharpe.  All  these  young  officers  —  and  I  use  young  in  the  sense  that  they 
have  not  been  long  on  the  police  force  —  knew  what  the  rules  were  but  they  seemed  to 
have  no  conception  that  these  rules  governing  arrest  were  actually  rules  by  which  they 
were  to  work.  It  might  be  inferred  from  their  conduct  that  in  their  opinion  the  law 
governing  the  right  to  arrest  was  simply  a  pious  statement  to  which  one  paid  lip  service, 
but  which  of  course  was  not  to  be  allowed  to  interfere  with  more  effective  and  efficient 
measures  of  their  own  devising. 

I  do  not  think  much  is  to  be  gained  by  going  Into  the  evidence  of  Police  G>n- 
stable  Fast  who  was  also  associated  in  this  arrest.    It  agrees  very  substantially  with  that 
of  Mullen  and  Sharpe.    It  is,  of  course,  perfectly  clear  from  the  principles  enunciated 
in  the  judgment  of  Lord  SImonds,  which  I  have  quoted  earlier,  that  you  are  not  entitled 
to  arrest  a  man  for  one  offence  when  you  think  he  may  be  guilty  of  somethl  ng  entirely 
different.    Insofar  as  the  composite  drawing  went,  that  was  precisely  what  Constable 
Mullen  was  doing. 

In  the  result,   I  can  say  only  that  there  was  no  justification  in  law  or  in  good 
sense  for  the  arrest  of  Rabbi  Leiner  at  this  point.    In  fairness  to  the  officers  who.  In  my 
opinion,  believed  they  were  acting  in  the  way  they  should,   I  must  say  that  however 
wrong  they  were  they  did  what  they  did  in  good  faith  without  any  particular  animus 
against  Rabbi  Leiner.    Rabbi  Leiner  did  not  co-operate  with  them  as  they  might  have  ex- 
pected any  citizen  would  do,   particularly  under  the  drcumstances  obhaining  in  that  orea 
at  the  time. 

There  had  been,  as  I  have  already  Indicated,  a  series  of  crimes  committed  by  a 
young  fair-haired  man  who  bore  no  resemblance,  physically  or  facially  If  the  composite 
drawing  Is  to  be  trusted,  to  Rabbi  Leiner.    He  was  a  short  stocky  young  man  with  fair  hair. 
Rabbi  Leiner  Is  a  tall,  almost  emaciated  dark  young  man,  standing  some  six  feet  five 
Inches  high,  and  of  a  very  lean  build.    He  did  not  even  resemble  the  person  who  had  been 
described  as  loitering,  and  at  the  time  he  was  arrested  no  effort  had  been  made  to  go  down 
to  101  Raglan  Avenue  by  any  of  the  officers  participating  In  the  Rabbi's  arrest.    They  sim- 
ply dismissed  the  matter  by  saying  they  looked  down  the  street  and  didn't  see  anyone. 

Actually,  a  more  thorough-going  officer  did  go  down  while  these  events  were 
happening  and  found  someone  there.    Constable  Alexander  Greenaway  was  that  officer. 
He  was  also  called  to  testify.     He  had  been  on  duty  in  a  scout  car  at  the  time  the  broad- 
cast about  the  loiterer  around  101  Raglan  Avenue  had  gone  out.    He  repeated  the  descrip- 
tion as  being  that  of  a  man  wearing  a  navy  coat  and  glasses.     He  was  asked  whether  It 
was  a  navy  raincoat  or  navy  coat  and  his  answer  was,    "That  i  can't  honestly  say.     I  can't 
honestly  remember  whether  It  was  a  navy  coat  or  a  navy  raincoat.    I  put  It  on  my  scratch 
pad  as  a  navy  coat .  " 

He  then  proceeded  to  go  to  Raglan  Avenue  from  the  area  of  Dufferin  Street  and 
Castlefleld  Avenue  and  he  entered  Raglan  Avenue  from  the  north.    He  got  out  of  his  scout 
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car  In  the  vicinity  of  130  Raglan  Avenue  and  observed  the  other  police  officers  with  a 
man  around  124  Raglan.    He  said  that  as  he  came  down  he  heard  Police  Constable  Mullen 
say  to  this  man,   "When  I  ask  your  age  I  don't  want  twenty-one  plus,   I  want  your  age", 
and  he  heard  the  man  answer,    "That's  no  concern  of  yours.  "    "At  this  point  the  plain 
clothes  car  with  P.  C.  Fast  and  P.  W.  Strachan  came  north  on  Raglan  Avenue  and  pull- 
ed in  on  the  curb.    P.  C.  Fast  came  over  to  the  group  and",  Greenaway  said,   "I  went 
over  and  spoke  to  Policewoman  Strachan.    I  then  went  back  to  my  own  scout  car,  got 
my  clipboard  and  went  down  Raglan  Avenue  on  the  east  side  to  see  the  complainant,  the 
person  who  had  registered  the  complaint.  "  (Evidence,  pages  733-734).    He  was  asked 
how  he  got  the  address  of  the  complainant  and  he  said  the  radio  message  said  opposite 
101  Raglan  Avenue,  from  which  he  took  it  that  the  complainant  actually  lived  at  101 
Raglan. 

He  was  asked  whether  he  assumed  when  he  saw  Constable  Mullen  and  the  other 
officers  with  Rabbi  Leiner  that  this  was  the  person  whom  the  complainant  had  called  the 
police  about,  and  he  admitted  that  he  wasn't  sure  of  it,  that  he  had  some  suspicion  he 
might  not  be.    He  then  related  that  as  he  was  walking  down  the  east  curb  he  was  met  by 
a  man  who  Identified  himself  as  Mr.  Stekel.    He  said  he  was  the  man  who  had  made  the 
complaint  about  the  loiterer  and  he  pointed  across  to  the  west  side  of  Raglan  Avenue  at 
another  person  and  said,    "That  Is  the  man  I  am  complaining  about.  "    (Evidence,  Page 
735). 

He  was  asked  how  far  was  this  person  from  No.   124  Raglan  where  the  other 
cruisers  were  parked.    The  witness  estimated  he  was  some  fifty  or  fifty-five  yards  south 
of  where  Vhe  cruiser  and  the  scout  cars  were.     He  was  asked  whether  he  was  plainly  vis- 
ible and  he  said,   "Yes.  "    He  was  on  the  west  sidewalk.    Raglan  Avenue  Is  dimly  lit  but 
there  are  lights  on  the  street.     He  was  wearing  a  navy  coat  and  glasses  and  the  coat  he 
Identified  as  a  raincoat.    He  was  about  five  foot  six  high  and  he  didn't  have  a  hat  on. 
This  person  turned  out  to  be  a  youth  who  was  a  student  at  Vaughan  Road  Collegiate.     He 
apparently  was  Interested  in  a  young  lady  who  lived  near  the  house  outside  of  which  he 
was  standing  and  he  told  Greenaway  that  he  had  been  there  for  some  length  of  time  some 
thing  In  exesss  of  two  hours  that  evening.     He  had  apparently  stayed  there  with  the  hope 
that  the  young  lady  in  question  might  come  out  and  he  might  see  her  or  talk  to  her. 

Constable  Greenaway  then  related  that  he  walked  north  with  the  young 
man  on  Raglan  Avenue  and  he  saw  the  commotion  beside  Constable  Mullen's  car,  and 
by  the  time  he  had  got  there  they  had  put  Rabbi  Leiner  into  the  car.     He  had  the  young 
man  right  beside  him.     He  and  the  young  man  walked  past  the  car  containing  Rabbi 
Leiner.    He  undoubtedly  had  discovered  the  person  about  whom  the  complaint  had  been 
made  by  Mr.  Stekel.     He  was  asked  whether  he  assumed  the  other  police  cars  were  there 
for  the  same  reason  as  he  was  and  he  said  that  was  so.     He  was  then  asked  why  he  didn't 
bother  to  tell  the  officers  that  he  had  the  real  suspect  with  him  when  they  were  walking 
by  him.     His  answer  is  interesting.    He  said,    "Well,   I  wasn't  concerned  with  what  the 
other  officers  were  doing.  "    He  was  questioned  again,    "How  do  you  explain  it?",  and 
he  answered,    "I  thought  this  person  that  had  been  pointed  out  to  me  I  had  him  with  me. 
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I  didn't  know  at  that  time  what  the  other  three  officers  were  arresting  this  other  gentle- 
man for. "    He  admitted  knowing  they  were  all  there  for  the  same  reason.    He  was  again 
asked  why  he  didn't  tell  one  of  them  that  he  had  the  suspect  with  him  and  his  answer 
again  was  equally  curious.    What  he  said  was,   "I  didn't  know  what  they  were  doing  with 
the  other  gentleman.  "  (Evidence  P.  739).    I  asked  him,    "Did  you  tell  anybody?  ",  and 
he  said,   "No,  sir.  "  I  said,   "In  that  group?",  and  he  said,   "No.  " 

He  was  asked  whether  he  always  carried  on  his  police  work  in  a  sort  of  separate 
pocket  and  his  answer  was,   "My  lord,  there  were  three  police  officers  with  this  man.  " 
He  admitted  not  saying  a  word  to  Policewoman  Strachan  or  to  Fast,  and  when  asked  why 
he  didn't  he  said,   "I  assumed  they  had  good  reason  for  putting  this  man  in  the  car.  " 
(Evidence  P.  740).    Some  effort  was  made  to  get  a  better  explanation  from  him  and  his 
answer  was,   "At  the  time  I  didn't  know  what  these  three  officers  were  arresting  the  gentle- 
man for. "    He  was  then  asked  if  he  did  not  think  it  was  at  all  necessary  to  tell  them  that 
he  had  found  the  man  the  complainant  had  identified  to  him  as  the  loiterer,  and  his 
answer  was,   "Well,  my  lord,  you  see,  when  I  was  going  up  the  street  with  this  suspect, 
I  mean,  Mr.  Leiner  was  already  in  the  car.    I  assumed  these  three  other  officers  had  good 
reason  to  put  him  there,  my  lord.  "    He  was  asked,   "Is  that  the  only  explanation  you  can 
make?",  and  he  said,  "Yes."   (Evidence  Pp.  741-2)  .    He  apparently  had  a  conversation 
with  the  young  man  in  question  and  then  drove  him  near  his  own  home  and  told  him  he 
never  wanted  to  see  him  again,  which  I  think  from  the  young  man's  point  of  view  was 
probably  the  best  wish  he  could  hope  for. 

He  then  went  out  to  his  own  station,  which  is  No.  21,  where  Rabbi  Leiner  was 
taken.    At  that  time  or  some  time  during  the  course  of  the  evening  he  apparently  told 
Policewoman  Strachan  that  he  had  talked  to  the  actual  suspect.    He  then  heard  that 
Rabbi  Leiner  had  been  arrested  on  an  assault  charge  and  for  creating  a  disturbance. 

Mr.  Hoolihan  then  put  this  question  to  him:     (Evidence  P.  743-4) 

"Q.    Would  you  not  go  to  some  one  and  say,   'Look,  you  have  the  wrong 
person'?    Wouldn't  you  suggest  that  to  any  one  there  at  the  station? 

A.  The  person  that  I  thought  was  the  man  that  was  loitering  in  the  area, 
but  when  I  got  to  the  station  I  then  found  out  Rabbi  Leiner  had  been 
charged  with  causing  and  disturbance  and  assaulting  police. 

Q.    Did  you  suggest  to  any  person  at  the  police  station  at  any  time  that 
evening  that  they  had  arrested  the  wrong  person? 

A.    I  can't  —  you  see,  I  did  mention  it  to  P.  W.  Strachan. 

Q.    Did  you  tell  Policewoman  Strachan  they  had  arrested  the  wrong  person? 

A.    I  may  have  mentioned  he  was  the  wrong  man.  " 
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He  was  asked  whether  he  had  given  a  report  on  this  to  Sergeant  Sprouie,  and  he  said, 
"No.  "    He  noted,  however,  that  he  made  out  later  that  night  what  he  called  his  "white 
report  on  the  man  I  had  seen  loitering",  and  he  submitted  that  report  to  Sergeant  Titanic, 
who  was  on  duty  at  the  desk.     He  could  not  remember  whether  he  had  pointed  out  to 
Sergeant  Titanic  that  they  had  apparently  arrested  the  wrong  man  on  Raglan  Avenue. 

His  report  which  he  summarized  from  memory  was  described  in  these  terms.     It 
was  to  the  effect  that  he  had  received  a  radio  call  to  go  to  Raglan  Avenue,  had  gone 
there  and  had  interviewed  the  young  man  he  found.    He  had  taken  him  to  the  corner  of 
Roxton  and  Hopev/ell  Avenue  and  had  let  him  out  after  he  had  identified  himself.    He 
had  also  checked  with  the  residents  in  104  Raglan  Avenue  to  see  if  they  knew  the  young 
man,  and  he  agreed  that  it  would  have  been  apparent  to  anyone  reading  his  report  that 
the  young  man  was  the  person  about  whom  the  Stekels  had  originally  telephoned. 

About  1 1 .00  o'clock  that  evening  he  discussed  the  matter  with  Constable 
Mullen,  and  he  was  asked  if  he  told  him  that  he  had  checked  out  a  man  on  Raglan  Avenue 
and  he  said,    "Yes".     He  could  not  remember  what  Mullen's  answer  was  or  whether  he  was 
surprised  or  not.    Mullen  apparently  told  him  that  he,  too,  had  arrested  a  man  on  Raglan 
Avenue.    Neither  of  these  constables  apparently  mentioned  these  matters  to  their  super- 
ior officers. 

Then  his  evidence  went  on  to  describe  how  he  visited  Mrs.  Leiner,  and  he  was 
further  asked  about  Rabbi  Leiner's  arrest  and  he  said  he  understood  he  had  been  arrested 
on  a  charge  of  vagrancy  which  had  nothing  to  do  with  the  charges  which  were  eventually 
laid  against  Rabbi  Leiner. 

After  he  had  seen  Mrs.  Leiner  and  had  found  out  what  her  husband  was  actually 
doing,  this  question  was  put  to  him  at  page  751: 

"Q.    After  you  found  out  that  they  apparently  had  arrested  the  wrong  man 
and  that  the  man  they  had  arrested  was  a  Rabbi,  although  not  a  prac- 
tising Rabbi,  why  didn't  you  go  and  mention  this  to  some  one  at  the 
station?    Wasn't  that  even  worthy  of  comment?  " 

His  answer  was  as  follows: 

"A.    Well,  you  see,  sir,   I  was  not  concerned  in  actual  fact  with  the  arrest 
of  Rabbi  Leiner.    When  I  went  down  and  saw  the  complainant  and  he 
pointed  out  the  man,  that  was  my  territory.  " 

Constable  Greenaway  had  been  on  the  Force  for  some  two  and  a  half  years. 
Previously  to  that  he  had  served  in  the  Imperial  Army.     He  also  came  from  Ireland,  but 
he  came  from  Belfast,  not  Dublin.     In  effect  what  he  had  done  was  do  his  job  and  mind 
his  own  business.     Unfortunately  I  think  he  minded  his  own  business  to  a  point  where,   if 
this  practice  were  carried  out  generally  in  the  police  force,  the  results  might  often  be 
as  chaotic  as  those  which  I  have  been  discussing  here. 
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SECTION    VIM 

THE   PHYSICAL  ABUSE    OF    RABBI    LEINER    AFTER    HIS 

ARREST 


There  are  two  more  matters  that  I  should  deal  with  arising  out  of  Rabbi 
Leiner'sarrest.    One  of  these  is  the  rather  brutal  slapping  across  the  face  which  he  al- 
leges he  received  from  Sergeant  of  Detectives  Alvin  Sproule  when  this  officer  was  in- 
terviewing him  at  police  station  No.  21 .     Some  corroboration  of  this  complaint  is  found 
in  his  physical  condition  the  day  after  his  arrest.    Evidence  of  this  was  given  by  Dr. 
Raymond  C.  Levin    who  examined  Rabbi  Leiner  on  the  27th  of  January,    1962.     Dr. 
Levin,  who  made  a  thorough  physical  examination  of  Rabbi  Leiner,  stated  that  on  phy- 
sical examination  of  Rabbi  Leiner,,  he  was  found  to  be  tall,  thin  and  of  relatively  poor 
muscular  build.    As  to  his  face,  there  was  a  slight  but  noticeable  swelling  on  both  sides 
of  his  face  over  the  cheek  bones.    He  said  there  was  some  redness  over  these  areas  and 
these  areas  were  tender  to  touch  on  palpation.    On  examination  of  his  scalp  there  was 
a  tender  swelling  just  behind  the  right  ear  just  into  the  hairline.    This  swelling  measur- 
ed approximately  one  centimeter  in  diameter.    There  was  another  tender  swelling  on  the 
back  of  his  scalp  which  measured  approximately  two  centimeters.    This  was  on  the  very 
bock  of  his  head  and  there  was  some  spasm  and  tenderness  in  the  muscles  of  his  neck. 
The  muscles  there  were  abnormally  tight. 

It  would  be  best  if  I  simply  set  out  briefly  what  the  Rabbi  claims  happened  to  him 
and  then  what  Sergeant  of  Detectives  Sproule  stated  in  his  own  evidence.    The  only  other 
eye-witness  to  these  events  was  Police  Constable  Mullen  who  was  sitting  in  the  room  dur- 
ing the  time  that  Sproule  was  interrogating  Rabbi  Leiner.    He  stated  that  he  saw  no  blows 
struck.    In  view  of  Sergeant  Sproule 's  later  admission  this  is  more  extraordinary  than  it 
otherwise  would  be. 

Rabbi  Leiner  told  of  being  taken  to  No.  21  Police  Station.    He  was  seated  in  a 
small  room  off  the  general  office.    At  various  times  various  officers  asked  him  questions 
which  he  apparently  answered.     He  then  said  an  officer  came  in  and  talked  to  him  in  a 
rough  voice.    This  officer  was  undoubtedly  Sproule  and  I  quote  from  the  Rabbi's  evidence 
beginning  at  page  288,   line  22: 

"A.    They  were  in  and  out,  different  officers  were  coming  in  and  I 
believe  they  must  have  been  checking  various  things  and  then 
an  officer  came  in  and  said  to  me  in  a  rough  voice,    'We  are 
going  to  teach  you  a  few  things  around  here,  you  are  going 
to  learn  a  few  things  to-night. '    He  said,    'When  you  are  asked 
how  long  are  you  in  this  vicinity  you  are  going  to  answer  how 
long  you  are  in  this  vicinity  and  not  answer  ten  days,  and  when 
you  are  asked  to  come  down  to  headquarters  you  are  going  to 
go  to  headquarters'. 
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Q.    Was  that  the  word,    'headquarters',  that  he  used  as  opposed  to  the  word 
'station'? 

A.     I  can't  say. 

Q.    Go  ahead. 

A.    Then  completely  out  of  context  he  took  me  by  the  collar  and  said,    'Stand 
up',  and  I  stood  up,  and  he  says  to  me,    'If  I  were  you  I  wouldn't  try  any- 
thing,  I  am  ten  times  faster  than  you  are,  remember  that. '    I  said,    'Yes, 
sir,   I  am  not  trying  anything,  sir',  and  I  sat  down  again,  and  he  walked 
out  then  for  a  few  minutes  and  then  walked  in  again  and  he  told  me  — 

Q.    Just  a  moment,  was  there  something  said  about  sex  crimes  at  this  time? 

A.     He  said,    'We  have  been  receiving  complaints  about  you,  that  you 

have  been  molesting  women,  that  you  have  been  breaking  into  homes, 
and  various  offences  you  are  accused  of . ' 

Q.    Meaning  you  personally? 

A.    Yes,    'You  are  a  sex  maniac,  molesting  women  and  breaking  into  homes, 
and  we  have  been  looking  for  you  for  a  long  time.  ' 

Q.    Was  this  qualified  in  any  way  to  indicate  that  you  could  be  innocent? 

A.    No,  he  accused  me,  he  said,    'You  are  it. ' 

Q.    What  did  you  do? 

A.     I  sat  there  relaxed,  this  didn't  affect  me  In  any  way.     I  mean  to  say,  it  was 
a  joke  to  me,   I  was  laughing  to  myself,  because  sooner  or  later  the  truth 
will  come  out  and  I  said,    'Please,  sir,  do  me  a  favour,  anybody  at  all  that 
wants  to  accuse  me  of  anything,   bring  them  down  here  and  let  them  accuse 
me  to  my  person. '    So  then  he  got  hold  of  me  by  my  collar  and  pulled  me 
up  and  said,    'You  Yankee,   you  are  not  going  to  tell  us  how  to  run  our  busi- 
ness up  here.  '    I  was  standing  there  and  unexpectedly  I  received  a  whack 
across  the  side  of  the  face  I  never  expected. 

Q.    Was  this  man  In  plain  clothes? 

A.     In  plain  clothes,   yes.     Before  I  could  recover  he  hit  me  again  on  the  other 
side  of  the  face,   he  hit  me  solid  and  I  was  completely  stunned. 

Q.     Hit  you  how? 
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A.  Hit  me  solid  like  a  person  diving  and  making  a  terrific  belly-flop.  You 
could  hear  the  smash  and  I  fell  and  a  chair  was  against  the  wall.  I  be- 
lieve it  was  against  the  back  of  the  chair  and  I  was  just  dazed  and  I  saw 
black,  and  more  or  less  the  middle  of  my  sight  was  black,  and  around  it 
like  millions  of  white  things  jumping  around.  Then  I  heard  him  say,  'If 
it  were  up  to  me  I  would  send  you  to  the  Arabs. ' 

Q.     He  obviously  hadn't  read  very  much  about  the  campaign  in  the  Sinai 
Desert,  had  he? 

A.    At  that  time  I  opened  my  eyes  because  I  thought  he  was  going  to  come 
back  and  let  me  have  it  and  he  was  holding  back  and  was  out  of  breath 
from  the  two  whacks  he  gave  me.     It  took  a  lot  of  breath  out  of  him.     It 
took  the  breath  out  of  him  and  he  himself  was  reluctant  to  come  back  and 
start  over  again.  " 

Then  followed  some  discussion  about  the  identity  of  the  officer  who  had  hit  him. 

At  page  300  Mr.  Hoolihan  asked  Rabbi  Leiner  what  happened  next. 

"A.  Then  I  was  just  dazed  in  the  car  there  and  a  few  minutes  went  by:     I  was 
getting  my  —  more  or  less  collecting  myself  a  little  bit.    Then  there  were 
two  officers  there  standing  on  the  side  when  this  happened,   I  believe  the 
two  officers  who  were  in  the  car  with  me  that  took  me  down.    They  were 
standing  there. 

Q.  They  were  right  there  when  he  struck  you? 

A.   Yes,  standing  right  there  beside  him.    My  glasses  were  given  to  me  at 
that  time. 

Q.   Yes? 

A.     And  then  the  officer  that  spoke  to  me  on  the  street  and  who  was  in  the 
cruiser  with  me  there  informed  me  —  then  he  came  in  and  told  me  I  am 
going  to  be  arrested  or  I  am  arrested  and  would  be  staying  in  a  cell;    I 
am  going  to  be  put  in  a  cell  now. 

Q.    Did  he  at  that  time  tell  you  why  you  were  arrested? 

A.      I  asked  him,    'Why?    What  did  I  do?',  and  he  said,    'For  disorderly 
conduct'.     I  said,    'I  was  not  disorderly;    I  was  just  walking  in  the 
street  and  I  didn't  do  anything'.     So  he  said,    'You  were  disturbing 
the  peace'.     I  said,    'I  was  not  disturbing  any  peace',  and  then  I 
think  he  made  a  reference  'Well  you  did  not  come  into  the  car',  or 
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something  like  that,    'and  that  created  a  disturbance',  and  they  were 
arresting  me  for  something  of  that  nature.    He  said,    'You  are  lucky'. 

Q.         I  guess  that  was  the  first  time  you  realized  that  evening  that  you  were 
lucky?" 

Sergeant  of  Detectives  Sproule  was  called  and  he  gave  his  evidence  as  to  what 
happened  between  himself  and  Rabbi  Leiner  at  the  police  station.  It  is  difficult  to  rec- 
ognize it  as  an  account  of  the  same  events.  (Evidence  P.  890). 

"A.     I  had  another  short  talk  with  P.C.  Fast  and  I  then  went  Into  this  room. 
Seated  Immediately  Inside  the  door  was  P.C.  Mullen.     He  was  seated 
on  a  chair.    The  Rabbi  was  seated  in  front  and  to  the  left  of  P.C. 
Mullen  with  his  back  to  the  plywood  wall  and  at  the  far  end  of  the  room 
was  another  vacant  chair.    There  was  a  table  and  a  typewriter  in  the 
room. 

I  introduced  myself  to  the  Rabbi 

MR.  HOOLIHAN:    Q.    Well  now,  at  this  time  you  didn't  know  he  was  a  Rabbi? 

A.       No,   I  did  not  know. 

THE  COMMISSIONER:     Q.     Did  you  know  his  name  by  this  time? 

A.       I  did  not,  my  lord,     i  introduced  myself  to  the  Rabbi,  giving  him  my 
name  and  my  rank  and  told  him  that  I  understood  he  had  been  stopped 
and  arrested  on  Raglan  Avenue  and  that  when  he  had  been  stopped  he 
had  refused  to  give  his  name  and  address.    The  Rabbi  state4    'I  didn't 
give  them  my  name  and  address;   it  is  none  of  their  business'.     He  fur- 
ther stated  that  he  was  an  Orthodox  Jew. 

THE  COMMISSIONER:     Just  a  moment,  please.    Yes;  goon. 

A.       That  he  was  an  Orthodox  Jew,  that  he  had  been  forced  to  ride  In  a  police 
car  and  had  been  brought  to  the  station,  and  he  Indicated  P.C.  Mullen 
as  the  man  who  had  been  responsible  for  him  being  forced  into  the  auto- 
mobile.    I  told  the  Rabbi  that  regardless  of  his  religious  beliefs  that  we 
had  been  plagued  in  this  particular  area  with  a  number  of  house-breoklngs, 
rapes  and  Indecent  assaults  and  that  at  this  particular  time  when  he  had 
been  stopped  P.C.  Mullen  and  the  other  officers  had  been  responding  to 
a  call  to  Raglan  Avenue  regarding  a  suspicious  man.    And  I  informed  the 
Rabbi  that  this  man  had  been  of  his  own  general  description. 

THE  COMMISSIONER:     Q.      Had  you  heard  the  description  that  went  out? 
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A.  More  or  less  a  dark  coat,  a  man  wearing  glasses. 

Q.  That  is  not  the  description  that  went  out;   it  was  a  navy  raincoat. 

A.  Well,  that  is  possible,  my  lord.    All  I  know 

Q.  A  navy  raincoat  and  glasses. 

A.  Yes. 

Q.  It  wasn't  a  dark  coat  at  all.    This  man  had  a  dark  winter  overcoat  on? 

A.  That  is  correct. 

Q.  He  was  not  in  a  navy  raincoat? 

A.  No.     I  am  not  suggesting  he  was,  my  lord. 

Q.    But  the  description  that  went  out  contained  that  description.    That  is 
what  I  am  bringing  to  your  attention. 

A.    Yes,  my  lord. 

Q.    That  is  why  I  wondered  why  you  said  you  were  informed  of  the  descrip- 
tion that  had  gone  out? 

A.    Generally  it  described  him.     It  was  a  very  small  description  which  you 
could  take  very  little  from. 

Q.    That  is  quite  true.    And  in  what  respect  did  this  man's  appearance  coin- 
cide with  the  description  that  had  gone  out  for  the  man  who  was  being 
sought  in  connection  with  the  house-breakings  and  rapes? 

A.    None,  my  lord. 

Q.     But  you  did  not  tell  the  Rabbi  that;   you  said  you  were  investigating  the 
matter? 

A.    That  is  correct.     I  was  trying  to  explain  to  him,  my  lord,  more  or  less  the 
seriousness  of  the  situation  and  why  he  should  possibly  hove  given  his  name 
and  address. 

Q.     I  don't  disagree  with  that  at  all. 

A.     I  then  told  the  Rabbi  that  if  he  was  the  good  Orthodox  Jew  he  claims  to 
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be,  and  under  the  circumstances  that  had  taken  place  in  the  neigh- 
bourhood he  should  have  possibly  been  more  willing  to  co-operate. 
His  answer  to  this,  and  he  was  quite  angry,    'I  have  heard  that  gll  be- 
fore'. 

The  Rabbi  at  this  time,   I  may  say,   my  lord,  appeared  very  tense,  angry, 
and  from  his  manner  of  speaking,  emotional.     I  asked  the  Rabbi  if  he 
objected  to  give  me  his  name  and  address,  and  he  told  me  that  his 
name  was  Norbert  Leiner. 

MR.    HOOLIHAN:     Q.     I  expect  he  said  Leiner? 

A.       Quite  possibly,  sir.     I  asked  him  his  age.     And  he  told  me  he  was  28 
years  of  age.     I  asked  him  where  he  lived,  and  he  told  me  in  the  U. 
S.  A.     I  pointed  out  to  Rabbi  Leiner  at  this  time  that  the  U.  S.  A. 
was  a  rather  large  place,  and  I  would  like  a  more  specific  address. 
And  he  said,  in  a  rather  angry  voice,    'Put  down  421  Brooklyn  -  421 
Crown  Street,  Brooklyn.' 

I  asked  the  accused  if  he  was  now  living  in  Canada,  or  was  visiting. 
He  told  me  he  was  visiting,  and  had  been  here  for  approximately  ten 
days.     I  then  asked  him  if  he  was  visiting  friends,  or  did  he  have  some 
address  here.     He  told  me  this  was  none  of  my  business. 

I  once  more  pointed  out  to  the  Rabbi  that  if  he  had  nothing  to  hide, 
then  he  should  not  have  any  objection  to  giving  us  his  address.    And 
he  finally  told  me  that  he  was  living  in  apartment  206  at  214  Vaughan 
Road. 

I  instructed  P.C.  Fast  to  make  a  check  of  this  address.    And  he  left 
the  room.     During  this  time,  my  lord,  P.C.  Fast  had  been  more  or 
less  standing  inside  the  doorway. 

After  he  left  the  room  Rabbi  Leiner  said  to  me,    'No  one  is  home,  my 
wife  is  visiting  friends  on  Raglan  Avenue'.     I  asked  him  where  on  Rag- 
lan Avenue.    And  he  again  became  quite  angry  and  told  me  that  he  was 
not  going  to  tell  me.     He  further  stated  at  this  time  that  the  police  had 
an  anti-Semitic  attitude,  and  that  would  not  happen  to  him  in  Brooklyn, 
the  police  wouldn't  dare  to  question  him. 

In  a  few  moments  P.C.  Fast  returned  and  informed  me  that  he  had  made 
some  contact 

Q.      Well,  didn't  the  Rabbi  say  something  else  to  you,  a  little  more  to  you, 
just  before  Fast  came  in? 
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A.    He  did  mention,  and  had  continually  mentioned  during  the  entire 
matter,  that  we  had  been  violating  his  religious  beliefs.    And  I  told 
him  I  appreciated  the  fact  that  he  was  an  Orthodox  Jew,  but  we  had 
many  religions  to  deal  with  in  Canada,  and  many  people  of  different 
faiths,  and  that  we  were  still  governed  by  Canadian  law  which  we  had 
to  face  up  to,  more  or  less.    This  made  him  very  angry. 

Q.  What  did  he  say?    You  say  he  was  very  angry,  what  did  he  say? 

A.  I  just  don't  recall  what  he  said  at  the  time. 

Q.  Then,  you  got  to  the  point  in  your  evidence  where  Constable  Fast  came 
back. 

A.  Yes.  P.  C.  Fast  came  back  and  indicated  to  me  that  the  Rabbi  did  not 
live  at  this  address.    And  the  Rabbi  stated  that  he  had  moved.    And  I 
said  to  him  — - 

Q.   Excuse  me.    Did  he  say  where  he  moved? 

A.    No,  he  did  not. 

Q .    Proceed . 

A.    Then,   I  told  him  —  I  asked  him  why  he  would  put  us  to  all  this  trouble 
when  he  knew  he  did  not  live  at  the  address,  and  what  was  the  purpose 
in  lying  to  us.     He  still  continued  on  with  the  same  line  that  it  was 
none  of  our  business. 

Q.  And  did  he  go  on  asserting  he  was  an  Orthodox  Jew? 

A.  Yes,  continually  he  did. 

Q.  And  what  did  you  say  when  he  said  that? 

A.  Well,  at  this  time  the  Rabbi  reached  the  stage  where  he  was  shouting.  " 

It  was  apparent  that  Detective  Sergeant  Sproule  and  Rabbi  Leiner  did  not  get 
along.     In  connection  with  this  Mr.  Hoolihan  led  Sergeant  Sproule  through  a  long  exam- 
ination in  which  the  composite  drawing  of  the  man  who  had  been  sought  since  the  previ- 
ous August  was  produced.     Sergeant  Sproule  acknowledged  that  he  had  very  little  sym- 
pathy for  persons  of  the  character  of  the  man  who  was  sought  the  previous  August.     He  al- 
so stated  that  he  knew  from  Mullen  that  he  had  been  kicked  in  the  groin.     He  admitted 
that  he  came  to  the  conclusion  that  the  Rabbi,  whom  he  did  not  know  at  this  time  was  a 
Rabbi,  was  being  evasive  with  him.     He  didn't  believe  what  he  was  saying.    Then  it  was 
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put  to  him  that  he  must  have  been  extremely  angry  and  annoyed  with  Rabbi  Leiner  at 
this  time,  but  Sergeant  Sproule  didn't  agree  with  that,  and  he  was  then  asked  by  Mr. 
Hoolihan  about  the  two  small  lumps  over  Rabbi  Leiner's  cheek  bones  which  Dr.  Levin 
had  discovered  and  Mr.  Hoolihan  proceeded  as  follows,  at  page  901,   line  11: 

"Q.    And  wasn't  it  just  about  that  time  that  he  got  those  lumps?    Wasn't 
it  just  about  that  time  that  he  acquired  those  lumps? 

A.  By  what  means,  sir? 

Q.  Did  he  get  them  about  then? 

A.  No,  sir,  not  as  far  as  I'm  concerned. 

Q.  You  say  no? 

A.  I  do,  sir. 

Q.  All  right.  You  didn't  touch  his  face? 

A.  Yes,   I  did. 

Q.  What  did  you  do? 

A.       I  slapped  his  face. 

Q.  You  slapped  his  face.    Why  did  you  slap  his  face? 

A.      When  I  told  the  Rabbi  that  he  was  going  to  the  cells  on  a  charge  of 
creating  a  distrubance  he  became  very  angry  and  jumped  to  his  feet. 
I  had  never  seen  the  Rabbi  prior  to  this  time  on  his  feet,    I  was  some- 
what surprised  to  begin  with  by  the  height  of  him.     He  had  his  arms 
upraised  and  was  screming  and  shouting.       I  did  not  know  what  to  ex- 
pect.   But  I  very  easily  got  to  my  feet,   took  him  by  the  front  of  his 
coat,   he  was  wearing  his  overcoat  at  the  time,  and  attempted  to  put 
him  back  into  the  seat.     He  continued  in  this  violent  manner  and  I 
slapped  him  across  the  lower  side  of  his  face,  and  he  immediately 
became  quiet. 

Q.      And  you  say  that  is  because  you  thought  he  was  going  to  attack  you? 

A.      I  don't  know  what  he  was  going  to  do,  but  in  view  of  what  I  knew 
had  taken  place  in  the  street  and  in  the  car  I  was  kind  of  expecting 
anything  from  him. 
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Q.      Now,  Sergeant,   I  put  it  to  you  again  that  you  were  very  angry  with 
him  because  you  felt  he  was  evasive,  and  you  also  thought  that  he 
might  be  the  person  perpetrating  these  terrible  offences  against  small 
boys  and  that  it  was  for  those  reasons  that  you  slapped  him? 

A.  No,  sir. 

Q.  You  are  quite  sure  you  weren't  trying  to  get  him  to  confess? 

A.  No,  sir. 

Q.  All  right,  continue  your  story.  Sergeant. 

A.       After  I  had  slapped  the  accused  and  put  him  back  in  the  seat,   I  in- 
structed P.C.  Mullen  and  P.C.  Greenaway  to  take  the  Rabbi  to  the 
front  office  and  have  him  booked  on  a  charge  of  creating  a  disturbance 
and  assaulting  police.  " 

He  was  then  asked  why  he  chose  to  lay  these  charges  and  his  answer  was 
(Evidence  P.  903,  line  8): 

"A.    My  lord,  as  I  looked  at  this  man,  the  Rabbi,  sitting  in  the  seat,  his 
dress  was  obviously  not  what  I  would  take  to  be  that  of  a  vagrant. 

Q.    That  is  what  he  had  been  arrested  for  though? 

A.     That  is  what  the  officers  informed  me. 

Q.     What  disturbance  —  what  assault  had  he  made  on  the  police,  to  your 
knowledge? 

A.      Kicking  P.C.  Mullen  in  the  groin,  my  lord. 

Q.     That  was  in  the  course  of  sort  of  wrestling,  to  sort  of  attempt  to  put 
him  in  the  car.     I  think  the  original  assault,  if  you  are  going  to  be 
technical  about  it,   came  from  the  police.     It  might  have  been  a 
necessary  one,  but  they  used  force? 

A.      Yes,  my  lord. 

Q.      And  there  is  no  evidence  that  he  deliberately  kicked  Mullen  in  the 
groin.    Mullen  doesn't  say  that. 

A.       I  had  discussed  it 

Q.     You  had  discussed  it  with  Mullen? 
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A.    Briefly,  my  lord. 

Q.    What  disturbance  had  he  created? 

A.    From  what  I  understood  had  taken  place  on  the  street,  as  related  to  me 
by  P.C.  Fast,  the  Rabbi  was  screaming  and  shouting  and  fighting  on  the 
street.    And  he  had  stated  he  had  done  this  deliberately  for  the  purpose 
of  attracting  attention  to  himself. 

Q.    He  was  asking  people  —  the  only  evidence  we  have  is  that  he  was  asking 
onlookers  to  witness  that  he  was  being  forced  into  the  car  because  it 
was  a  very  serious  infraction  of  his  duty  on  the  Sabbath.     He  didn't  say 
that  but  he  coupled  it  with  the  statement  he  was  an  Orthodox  Jew. 


A.    Yes,  my  lord. 

Q.     I  just  want  to  know  just  what  went  on  in  your  mind. 

A.  Your  lordship,  I  just  recently  had  been  transferred  to  that  district.  I 
know  a  good  many  Jewish  people  and  most  of  them  that  I  have  known 
it  is  not  of  what  is  known  as  an  Orthodox  Jew.  " 
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Sproule  was  later  asked  if  he  had  made  reports  on  the  whole  matter  and  he 
said  he  had,  but  he  was  unable  to  say  whether  his  admission  about  the  slap  appeared  any- 
where in  his  report.     At  this  time  he  also  stated  that  Greenaway  had  not  told  him  about 
his  finding  the  real  loiterer  and,  after  questioning  him,  of  taking  him  home.     Sproule 
was  then  asked  whether  he  had  discussed  the  slapping  incident  with  Mr.  Brooke  and  he 
stated  he  had  and  asked  whether  he  had  stated  to  the  Rabbi  that  he  would  like  to  give 
him  to  the  Arabs  and  he  said  he  could  not  recall.     He  answered  that  he  had  used  the  word 
"Arab"  but  not  in  the  way  it  was  presented  to  him.     He  was  unable  to  tell  what  he  had 
said. 

These  stories  as  told  by  the  Rabbi  and  Detective  Sergeant  Sproule  are  by  no 
means  similar.     In  my  opinion,  the  physical  condition  of  Rabbi  Leiner  when  he  was  ex- 
amined by  Dr.  Levin  the  day  after  these  events  would  justify  me  in  coming  to  the  con- 
clusion that  the  marks  on  his  cheeks  which  Dr.   Levin  could  feel  came  from  Sergeant 
Sproule 's  slaps  and  that  there  were  two  slaps  instead  of  one.     Substantially  from  seeing 
and  hearing  the  evidence  of  both  these  men  I  have  come  to  the  conclusion  that  generally 
I  should  accept  Rabbi  Leiner's  account  of  what  took  place  in  preference  to  Sergeant 
Sproule 's.     Police  Constable  Mullen  who  was  in  the  room  throughout  the  whole  thing 
swore  under  oath  that  he  did  not  see  anyone  slap  Rabbi  Leiner.    Fast  swore  he  was  not 
in  the  room  at  the  time.    What  the  explanation  of  this  is  I  do  not  know,  but  it  raises 
some  doubt  in  my  mind  about  their  general  veracity.     I  believe  that  Detective  Sergeant 
Sproule  slapped  Rabbi  Leiner  on  each  side  of  his  face  and  not,  as  he  stated,  once  across 
the  lower  side  of  the  face. 
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There  is,  of  course,  no  justification  for  this  action  that  I  can  see.     If 
Rabbi  Leiner  was  becoming  hysterical,  and  one  can  hardly  blame  him  for  being  a  little 
hysterical  under  all  the  circumstances,  it  was  a  simple  matter  to  calm  him  down  by  less 
violent  means. 

Sergeant  Sproule  is  a  man  with  a  very  fine  war  record  in  the  last  war.    As 
he  testified  at  the  beginning  of  his  testimony,  he  first  joined  the  police  force  in  May 
of  1939.     In  1942  he  joined  the  Canadian  Army.     He  was  trained  in  Montana  and  in  the 
Aleutians,  and  special  training.    Part  of  his  service  was  as  a  paratrooper.     He  took  part 
in  the  battle  at  the  landing  at  Anzio  having  landed  with  the  first  wave  of  attackers,  and 
after  having  gone  through  three  months  at  Anzio  he  was  present  at  the  capture  of  Rome 
and  later  on  was  with  his  regiment  in  the  invasion  of  Europe  through  France.     He  finish- 
ed his  army  service  as  a  staff  sergeant  and  on  his  return  resumed  his  work  in  the  Toronto 
Police  Force.    He  is  a  married  man  with  six  children. 

This  appears  to  have  been  the  end  of  Sergeant  Sproule 's  contact  with  Rabbi 
Leiner.    What  Sergeant  Sproule  should  learn  is,   I  think,  that  one  does  not  transfer  those 
qualities  which  made  him  such  a  successful  soldier  to  civilian  life  even  in  the  police 
force  without  altering  them  so  that  they  are  adjusted  to  the  tempo  of  civilian  life  and 
not  to  that  of  warfare.     He  should  have  known,  and  I  hope  that  he  will  never  forget  in 
future,  that  inflicting  physical  pain  on  any  prisoner  is  something  for  which  there  is  no 
possible  justification  in  law  unless  it  is  done  in  self-defence.    To  say  that  in  a  room 
where  he  and  Police  Constable  Mullen,  who  is  a  substantially  well-built  man,  were 
sitting  alone  with  Rabbi  Leiner,  he  needed  to  strike  him  is,   I  think,  exaggerating  mat- 
ters in  a  gross  and  unbelieveable  manner. 

I  would  judge  from  his  general  attitude  and  my  general  impression  of  him 
that  he  is  an  efficient  officer  and  that  if  he  can  learn  the  limits  within  which  he  must 
work  he  may  also  be  a  very  useful  officer.     He  seems  to  be  a  man  of  quick  and  keen 
intelligence.     I  would  hope  that  all  the  matters  I  have  mentioned  about  him  may  be 
weighed  in  the  balance  with  his  error  in  respect  of  Rabbi  Leiner.    What  he  did  was  un- 
questionably wrong  but  I  would  be  of  the  opinion  that  if  he  can  be  made  to  realize  that 
and  to  act  accordingly  the  Metropolitan  Police  Force  will  in  time  have  a  valuable  of- 
ficer. 

The  final  matter  which  has  to  be  considered  in  connection  with  Rabbi 
Leiner's  mishap  is  what  took  place  when  he  was  taken  down  to  police  headquarters  be- 
tween 4.00  and  5.00  in  the  morning  to  be  fingerprinted  and  photographed.    This  was 
apparently  done  because  he  had  been  charged  with  an  Indictable  offence. 

Generally  speaking,   insofar  as  the  conduct  of  the  officers  who  took  him 
from  Police  Station  21  is  concerned,  there  is  no  criticism  on  his  part  nor  did  anything 
arise  from  the  evidence  I  have  heard  which  would  lead  me  to  criticize  them.     They  ap- 
parently treated  him  with  courtesy,   consideration  and  understanding  and  by  this  time 
Rabbi  Leiner  responded  in  the  same  way.     On  arrival  at  the  Police  Headquarters  build- 
ing at  King  and  Church  Streets  Rabbi  Leiner  was  taken  to  the  fingerprint  room  or  iden- 
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tifi cation  office.     Fingerprints  were  duly  taken  and  he  did  not  resist  in  any  way.    When 
he  was  asked  to  sign  his  name  he  refused  because  it  was  against  the  law  concerning  the 
Sabbath.     He  claims  at  that  time  he  was  treated  with  some  brutality.     It  is  best,    I  think, 
if  I  set  out  his  evidence  in  respect  of  this  matter.    At  page  310  of  the  evidence  Rabbi 
Leiner  describes  how,  after  asking  his  name  and  some  questions,  the  officer  taking  the 
fingerprints  took  his  hand  and  took  three  sets  of  fingerprints.     He  was  asked: 

"Q.      Did  you  object  to  that? 

A.      I  did  not  object.     I  was  just  standing  there.     I  did  not  assist  him:     I 
just  stood  there  and  let  him  do  with  my  hands  whatever  he  wanted, 
and  then  I  am  not  doing  It,   if  he  wants  to.     I  did  not  put  up  any  re- 
sistance or  anything  like  that.    Then  after  he  took  the  three  sets  of 
fingerprints  he  told  me  to  sign  my  name,  but  I  told  him  that  it  is 
against  my  religion  to  do  any  writing  on  the  Sabbath,  and  I  will  not 
do  any  writing.     I  said  'It  does  not  have  to  be  done  now,   it  can  be 
done  to-morrow  night.'    I  said  'I  will  give  you  all  the  signature  you 
want  then'.     I  told  him  'I  should  like  to  do  It  for  you,  but  it  is  again- 
st my  religion  to  do  any  writing  on  the  Sabbath'.     He  said  'You  are 
going  to  do  what  we  tell  you  to  do'. 

Q.      When  you  mentioned  that  your  religion  did  not  permit  you  to  do  it, 
did  you  happen  to  be  wearing  the  little  black  thing  -  is  it  a  hat? 

A.      I  was  wearing  this  all  the  time. 

Q.      You  happened  to  be  wearing  that  all  the  time  when  you  mentioned 
your  religion? 

A.      I  believe  I  had  my  hat  on  at  this  time,  on  and  off  I  believe.     I  could 
not  recall  exactly. 

Q.      I  show  you  the  photograph? 

A.      That  was  later;   the  picture  came  afterwards.    When  I  came  In  I  think 
part  time  I  had  my  hat  In  my  hand  and  part  time  It  was  on  my  head. 

Q.      What  happened? 

A.       He  used  very  strong  and  obscene  terms  and  said  'You  are  going'  —  I 

cannot  accurately  recall  the  obscene  language,   I  just  recall  there  was 
obscene  language,  and  he  was  very  tough.     He  was  a  little  thin  fellow, 
but  he  was  very  tough.     He  said  'You  are  not  going  to  do  any  of  this 
stuff  over  here.    Whatever  we  tell  you  to  do,   you  are  going  to  do, and 
no  to  do  about  It.     Now  here  it  is,  sign'.     I  said,    'I  would  like  to  sign 
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but  I  cannot'.     He  said,    'You  are  going  to  sign'.     I  said  'I  am  sorry, 
I  cannot.     Leave  it  until  to-morrow  night'.     He  pulled  me  away  and 
he  said  'See  here:     it  says  here  that  whatever  we  tell  you  to  do  over 
here  you  have  to  do,  and  that  is  the  law,  and  there  are  no  exceptions' 
I  was  not  feeling  well  at  all,  and  I  walked  up  to  the  sign  and  started 
reading  the  sign.  I  was  looking  at  it  for  about  three  or  four  minutes 
and  he  was  waiting  there  impatiently,  and  I  was  trying  to  make  some 
sense  out  of  the  sign,  but  it  simply  would  not  penetrate.     I  was  look- 
ing at  it,  and  it  was  taking  me  a  lot  of  time  to  comprehend  the  sign 
at  this  time.    Then  I  told  him  'I  don't  see  anything  over  here  about 
signing'.     I  said  'It  says  nothing  about  !  have  to  sign'.     He  was  very 
upset,  and  he  got  hold  of  me  and  he  said  'You  are  going  to  sign'  and 
he  tossed  me  across  the  room,  and  I  ended  up  in  the  corner.    There 
was  a  seat  there.     I  ended  up  by  the  door,  and  I  fell  into  the  chair. 
I  don't  remember  the  position  of  my  body  exactly  at  that  time,  what 
it  hit,  because  I  had  this  dizziness  again.     He  gave  me  such  a  quick 
shove .  " 

He  was  asked  how  far  he  was  shoved  and  there  was  some  discussion  as  to  how 
far  it  was  and  eventually  the  conclusion  was  it  might  have  been  fifteen  or  twenty  feet. 
The  Rabbi  said  he  was  very  dizzy  as  the  result  of  this  shove.    While  he  was  in  the  chair 
the  Rabbi  said  one  of  the  officers  took  pictures  of  him.     He  was  shoved  over  to  a  desk 
chair  in  which  he  sat  down.    That  was  undoubtedly  the  chair  which  was  used  for  taking 
pictures.     It  is  quite  obvious  from  the  exhibit  filed  as  a  photograph  that  Rabbi  Leiner's 
head  was  held  up  from  behind  during  this  photography.    This  was  brought  to  his  attention 
and  his  answer  was: 

"A.     Well,   I  was  on  that  —  they  wanted  me  to  pose,  to  assist  them  in  taking 
the  picture.     It  was  three  or  four  o'clock  in  the  morning  and  I  was  not 
myself,   I  was  not  feeling  well,  and  I  had  very  little  strength  in  me. 

Q.    Yes. 

A.    And  of  course  they  wanted  —  they  were  turning  my  face  in  various  di- 
rections to  help  them  with  the  picture. 

Q.    It  was  not  a  case  then  of  your  not  wishing  to  have  your  picture  taken: 
it  was  just  that  you  could  not  hold  your  head  up,  is  that  what  you  say? 

A.     I  was  quite  weak.    There  is  nothing  about  —  as  far  as  the  Sabbath  you 
mean? 

Q.    Yes? 

A.    Well,   I  am  not  doing  it,   I  am  just  there.    They  are  taking  the  photo- 
graph. 
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Q.     So  your  evidence  is  this,  that  it  was  not  that  you  objected  to  having 
your  picture  taken? 

A.     I  preferred  not  to  have  it  taken. 

Q.     But  were  you  actively  resisting  them  taking  your  picture? 

A.    No,  sir;  no,  sir,   I  was  not  actively. 

Q.     So  that  if  they  had  to  move  your  head  around  it  was  just  that  you  were 
feeling  a  little  weak.     Is  that  your  evidence? 

A.    Yes,  sir. 

Q.     Go  ahead.    What  happened  next? 

A.    When  I  ended  up  in  the  chair  I  was  there  for  a  few  moments  and  I  more 
or  less  collected  myself.     I  got  up  right  away  and  I  took  off  my  hat  and 
my  glasses,  and  I  walked  a  short  distance  and  I  placed  them  on  a  dress- 
er.    I  was  expecting  —  I  was  getting  ready  for  the  worst.    The  fellow 
said    'You  are  going  to  do  whatever  we  tell  you'  and  he  took  me  and 
gave  me  a  strong  shove  across,  and  when  I  fell  down  I  waited  there  for 
few  seconds  or  so  and  then  I  got  up  and  took  off  my  glasses  and  my  hat 
placed  them  on  a  dresser  nearby.    When  I  was  putting  my  hat  and  glasses 
down  there  he  walked  over  and  said  'Leave  your  glasses  on',  and  he 
said  'Go  back  over  there  and  sit  down  over  there',  and  I  sat  down  over 
there,  and  that  is  when  they  were  taking  the  pictures.  " 

One  of  the  officers  taking  the  fingerprints  was  Probationary  Detective  William 
Patterson.     He  was  called  and  gave  evidence.    The  fingerprints  are  taken  under  the  au- 
thority of  the  Identification  of  Criminals  Act.    This  statute  is  somewhat  out  of  date  as  the 
system  of  identification  has  considerably  changed  since  it  was  passed.    The  original  Ber- 
tillon  system  which  was  a  series  of  measurements  has  been  replaced  by  what  the  officer 
called  the  fingerprint  and  photography  system.     But  it  is  advisable,   I  think,  to  quote 
Section  2  of  this  statute  which  is  as  follows: 

"2.        (1)  Any  person  in  lawful  custody,   charged  with,  or  under  conviction 
of  an  indictable  offence,  or  who  has  been  apprehended  under  the 
Extradition  Act  or  the  Fugitive  Offenders  Act  may  be  subjected  by, 
or  under  the  direction  of  those  In  whose  custody  he  is,  to  the  measure- 
ments,  processes  and  operations  practised  under  the  system  for  the 
Identification  of  criminals  commonly  known  as  the  Bertillon  Signalltic 
System,  or  to  any  measurements,   processes  or  operations  sanctioned  by 
the  Governor  in  Council  having  the  like  object  in  view. 
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(2)    Such  force  may  be  used  as  is  necessary  to  the  effectual  carrying  out 
and  application  of  such  measurements,  processes  and  operations." 

According  to  Detective  Patterson,  the  system  now  used  has  been  duly  sanc- 
tioned by  Order-in-Council .    He  was  then  asked  about  the  operation  of  identification 
under  this  statute.    (Evidence  P.  1068). 

"Q.      Then  what  does  that  involve?    When  you  take  a  man  in,  what  do  you 
do  to  him?    What  must  he  do  to  meet  your  requirements? 

A.      The  first  process,  my  lord,  is  the  accused  person  is  brought  in  and 
interviewed  and  his  name  and  address  and  many  things  are  noted  at 
this  time,  the  charge  of  course,  the  arresting  officer,  the  division, 
and  then 

Q.     I  take  it  that  is  the  same  record  you  put  it  in? 

A.      It  is  a  physical  description,  my  lord. 

Q.     I  see.      Yes,  then? 

A.      We  note  the  person's  date  of  birth  and  where  he  was  born,  his  com- 
plexion, colour  of  his  hair.    We  also  note  many  things  as  to  scars, 
tattoos  and  any  identification  marks  which  the  person  may  bear.    These 
are  looked  for  and  recorded  in  the  formal  description  form.    The  man 
is  also  measured  actually  as  to  his  height  and  his  weight  is  also  noted. 
After  this  physical  description  is  completed,  the  person  is  then 
taken  into  another  room  where  the  fingerprinting  process  is  completed. 
This  may  involve  the  various  number  of  fingerprint  forms  depending  on 
the  charge  which  is  laid.    Of  course,  with  some  charges  it  is  neces- 
sary to  take  more  forms  than  others  in  order  to  complete  different  files. 

Q.     You  mean  various  prints?    Is  that  what  they  are? 

A.      Various  sets  of  fingerprints. 

Q .     That  is  what  I  mean . 

A.      Yes.    Sometimes  it  might  be  three  or  four  or  five  different  sets.    After 
this  completed,  the  person  cleans  their  hands  off  and  they  are  request- 
ed to  sign  the  form  which  has  been  taken. 

MR.  HOOLIHAN:     Q.      Why? 
A.      Purely  as  a  matter  of  identification,  sir. 
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THE  COMMISSIONER:     Q.      Is  that  included  in  your  system? 

A.      I  couldn't  say,  my  lord.     I  have  never  read  any  stated  cases  on  this  ] 

particular  instance  but  it  is i 

He  was  then  interrupted  at  this  point  and  asked  as  to  the  terms  of  the  Order-in-Council 
authorizing  the  present  system.    Mr.  Brooke  looked  the  matter  up  and  he  was  able  to  as- 
sure the  Commission  that  there  was  nothing  in  the  Order-in-Council  dealing  with  signa- 
ture. 

A  further  question  was  put  to  the  officer,  and  at  line  13  on  page  1071  he 
made  this  answer: 

"A.       The  signature  is  very  useful  to  us  and  also  useful  to  maybe  the  accus- 
ed because  only  in  identification  can  they  identify  fingerprints  where- 
as the  accused  person  can  identify  his  own  signature  rather  than  his 
own  fingerprints  so 

THE  COMMISSIONER:     Q.      I  realize  that  but  what  I  am  trying  to  find 
out  is,   if  there  is  anything  in  law  that  entitles  you  to  take  his  signa- 
ture.    I  am  not  saying  if  he  is  willing  to  give  it  to  you  there  is  any- 
thing wrong  with  it.    Supposing  he  isn't  willing,  what  then? 

A.  My  lord,  in  my  opinion,  a  signature  taken  would  be  of  little  use  for 
identification  purposes. 

Q.  I  would  think  that  is  true  unless  you  are  wanting  a  copy  of  the  signa- 
ture to  see  if  the  man  committed  forgery  or  something.  Otherwise,  I 
mean 

A.  Yes.  If  the  signature  is  not  given  voluntarily,  then  we  don't  pursue 
the  matter  at  all  because  the  one  we  want  on  the  form  is  a  voluntary 
signature. 

MR.  HOOLIHAN:  Q.  Actually  if  you  have  to  force  a  man  to  sign  his 
name,  you  wouldn't  get  a  good  specimen  of  his  signature? 

A.      No,  sir.  " 

He  was  then  asked  about  taking  the  photographs  and  he  described  how  Rabbi 
Leiner  objected  to  having  his  photograph  taken  on  the  Sabbath  Day  and  refused  to  co- 
operate in  any  way  but  when  he  was  taken  by  the  arm  he  was  taken  over  to  a  chair  and 
pushed  Into  It.     He  did  not  lift  his  head  up  but  left  it  on  his  chest  and  it  was  necessary 
to  hold  his  head  up.    And  he  was  asked  If  he  had  pushed  him  across  the  room  in  the  way 
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that  Rabbi  Leiner  described  in  the  evidence  I  have  quoted  and  he  said,   "Nothing  like 
that  happened  while  he  was  in  the  Identification  Office  —  absolutely  nothing  like  that 
happened."    Detective  Patterson  apparently  was  the  only  officer  with  any  physical  con- 
tact with  Rabbi  Leiner.     Later  on  in  cross-examination  Patterson  was  again  asked  as  fol- 
lows at  page  1115: 

"Q.  The  Rabbi  says  he  gave  you  a  very  good  explanation.     Let  me 

tell  you  what  he  says.    The  Rabbi  testifies  that  he  told  you  he 
couldn't  sign  because  it  was  against  his  religious  beliefs  to  write 
on  the  Sabbath. 

A.  Oh  well,  this  I  didn't  hear,  sir. 

Q.  You  didn't  hear  that? 

A.  No. 

Q.  But  now  you  testify  that  the  Rabbi  stated  to  you  that  It  was 

against  his  religious  beliefs  to  be  photographed? 

A.  Yes. 

Q.  On  the  Sabbath? 

A.  Yes,  very  definitely.    I  recall  that  as  clearly  as  if  it  were  now. 

Q.  You  don't  recall  that  as  clearly  as  his  not  signing? 

A.  I  don't  recall  any  explanation  for  his  not  signing." 

Detective  Nash,  who  was  the  other  officer  in  the  Identification  Bureau, 
was  then  called.    The  only  physical  contact  he  had  with  Rabbi  Leiner  resulted  from  the 
fact  that  he  actually  took  the  fingerprints  and  held  the  Rabbi's  hands  while  they  were 
being  taken.     Later  on  when  the  Rabbi's  photograph  was  being  taken  by  Patterson  he 
held  Rabbi's  Leiner's  head  up  so  that  he  faced  the  camera  instead  of  leaving  it  lying  on 
his  chest.    He  denied  Rabbi  Leiner's  story  completely  and  he  corroborated  Detective 
Patterson  in  his  evidence  that  Rabbi  Leiner  had  not  objected  to  signing  on  religious 
grounds,  he  had  just  objected  to  sign,  but  that  he  had  objected  to  having  his  photograph 
taken  and  had  to  be  taken  and  put  in  the  chair. 

These  events  occurred  some  time  after  4.15  in  the  morning.     Rabbi  Leiner  had  been 
originally  accosted  by  Police  Constable  Sharpe  around  10.00  o'clock  on  Friday  night. 
This  was  now  Saturday  morning.     It  is,   I  think,  quite  obvious  that  by  this  time,  particu- 
larly because  of  the  treatment  he  had  received  at  Police  Station  21,  he  was  in  a  some- 
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what  dazed  and  certainly  very  sore  condition.     He  was  probably  also  tired  beyond  the 
limit  of  physical  endurance.    The  photographs  which  were  actually  taken  at  this  time 
give  one  a  very  firm  impression  of  that  condition.     I  have  looked  at  a  plan  of  the  room 
where  these  events  were  supposed  to  have  happened  and  I  doubt  very  much  that  Rabbi 
Leiner  could  have  been  thrown  across  the  room  as  he  suggested.     I  have  no  doubt,  how- 
ever, that  he  was  talked  to  in  a  firm  and  possibly  severe  manner  when  he  refused  to  sign 
his  name,  and  he  may  very  well  have  been  subjected  to  some  jostling  at  that  time,  either 
in  connection  with  his  not  signing  his  name  or  his  objection  to  having  his  photograph 
taken.     He  himself  says  that  he  did  not  object  to  the  photograph  but  I  repeat  that  his 
memory  as  to  what  actually  occurred  at  this  time  might  be  very  faulty  and  might  be  mix- 
ed up  with  some  of  the  events  which  happened  earlier  in  the  evening,  about  which,   in 
my  opinion,  he  has  a  much  clearer  recollection. 

I  think  I  should  leave  the  matter  there.     I  cannot  say  that  it  has  been  prov- 
ed to  my  satisfaction  that  Detective  Patterson  used  obscene  language  to  Rabbi  Leiner 
and  treated  him  with  the  violence  that  he  indicates.     He,  however,  may  have  used  some 
language  to  him  and  may  have  pushed  him  or  jostled  him  in  some  fashion  in  a  way  which 
could  be  criticized.    The  whole  matter,   in  my  opinion,   is  too  much  in  conflict  and  I 
am  not  prepared  to  say  that  I  am  satisfied  that  the  incident  happened  as  Rabbi  Leiner 
described  it  happening. 

I  would  hope  that  Detectives  Patterson  and  Nash  will  realize  that  whey  they 
have  not  a  legal  right  to  require  something  like  a  signature,  for  example,  from  an  accus- 
ed person  they  are  not  entitled  to  use  force  to  obtain  it.     They  may  ask  for  it,  and  if 
they  get  it  so  much  the  better,  but  If  It  Is  refused  they  cannot  insist.     I  do  not  have  any 
particular  criticism  to  make  of  these  two  officers,  beyond  the  fact  that  they  may  have 
been  a  little  violent  In  their  expressions  and  actions  when  their  Instructions  were  not  im- 
plicitly carried  out.     I  trust  that  In  future  they  will  remember  very  thoroughly  that  they 
are  only  entitled  to  demand  what  the  law  entities  them  to  ask. 

Subsequent  to  this  experience  at  the  Identification  Bureau  office.   Rabbi 
Leiner  was  taken  back  to  Station  No.  21  and  locked  In  his  cell .     His  troubles  were  not 
over  as  he  was  not  able,  owing  to  a  religious  belief,  to  sign  his  name  and  he  had  trouble 
the  next  morning  in  that  respect  because,  while  $100  was  obtained  from  his  home  as  bail, 
it  was  Impossible  for  him  to  sign  the  bail  bond  until  the  Sabbath  was  over  at  roughly  7.00 
o'clock  Saturday  night.     In  my  opinion,  he  was  treated  with  courtesy  and  consideration 
from  the  time  he  was  taken  back  to  Station  21 ,  and  Sergeant  Peglar  and  Officer  Lawrence 
and  Detective  Coles,   in  my  opinion,  displayed  a  type  of  conduct  which  one  would  hope 
would  be  of  general  practice  In  the  Metropolitan  Toronto  Police  Force.     Sergeant  Peglar 
finally  took  a  common  sense  view  of  the  matter  and  the  Rabbi  was  released  around  1 1  .30 
that  morning,  and  I  find  nothing  to  criticize  and  much  to  commend  In  the  way  these  three 
officers  handled  the  situation  once  It  came  Into  their  hands. 
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SECTION    IX 

COMMENT   ON    RABBI    LEINER'S    BEHAVIOUR   AND   THAT 
OF   THE    POLICE   OFFICERS 


I  think  1  have  already  expressed  my  views  on  the  actions  of  the  police  in  ar- 
resting Rabbi  Leiner.     In  fairness  to  them,  however,   I  think  I  must  also  state  the  impres- 
sion their  evidence  has  given  me  as  to  the  reasons  lying  behind  their  behaviour.     It  is 
quite  true  that  they  for  the  most  part  were  young  and  inexperienced  officers.    They  were 
under  considerable  stress  because  of  the  shocking  and  unlawful  robberies  and  attacks  on 
women  which  occurred  In  this  particular  area.    This  situation  was  known  both  to  the 
police  and  to  Rabbi  Leiner.     I  do  not  think  that  the  police  investigated  the  Rabbi  thor- 
oughly; they  completely  forgot  what  they  had  been  sent  to  investigate.    They  seemed  to 
have  a  false  impression  that  they  were  entitled  to  arrest  without  reasonable  or  probable 
cause  and  that  they  were  entitled  to  use  a  charge  of  vagrancy  as  a  sort  of  detaining  and 
holding  charge.    That  practice  has  been  repeatedly  held  to  be  Illegal  by  the  court.    Never- 
theless, I  must  say  that  I  came  to  the  conclusion  that  all  three  officers  acted  in  good  faith 
and  thought  that  they  were  performing  their  proper  duties  as  police  officers  when  they  did 
the  things  they  did.    The  fact  that  they  were  wrong  and  that  their  judgment  was  wrong 
does  not  necessarily  reflect  entirely  on  them.     It  would  appear  to  me  that  It  reflects  also 
on  those  responsible  for  the  training  and  direction  of  the  Metropolitan  Toronto  Police 
Force  who  are,  as  I  understand  it,  the  Police  Commissioners  of  Metropolitan  Toronto  and 
the  Chief  Constable  and  senior  officers  of  the  force.    There  can  be  no  excuse  for  violence 
used  towards  accused  persons.     I  have  already  commented  on  that.     If  junior  officers  are 
to  learn  that  the  rules  of  law  they  are  taught  about  arresting  suspected  persons  are  rules 
of  law  which  must  be  obeyed,  then  the  police  force  will  be  a  much  more  effective  one. 
You  cannot  enforce  the  law  by  breaking  It  yourself.    That  Is  what  these  younger  officers 
did  on  this  night  in  question. 

It  is  a  matter,   I  think,  of  more  education  and  a  very  careful  and  constant 
effort  on  the  part  of  those  connected  with  police  administration  to  see  that  In  Its  opera- 
tion the  law  is  obeyed.    The  responsibility  for  this  attitude  should  start  in  the  Police  Com- 
mission itself.     From  there  it  must  come  down  through  the  Chief  Constables  and  the  senior 
officers  toward  the  younger  men  In  the  service.     It  cannot  be  too  strongly  impressed  that 
the  law  must  be  obeyed  and  that  the  Police  Force  of  Metropolitan  Toronto  must  operate 
within  the  law  and  not  outside  of  it. 

I  think  It  is  only  fair  to  say,  however,  that  from  my  observation  of  the  vari- 
ous officers  who  testified  that  they  were  without  exception  men  who.   If  I  had  the  duty  of 
choosing  them  for  police  service,   I  would  have  picked.    They  were  upstanding,  clean- 
cut  men.    They  apparently  did  not  fully  understand  the  scope  and  limitations  of  their  du- 
ties, but  there  is  no  doubt  In  my  mind  that  they  were  doing  the  right  things,  and  their 
was  no  personal  animus  against  Rabbi  Leiner,  particularly  no  anti-Semetic  bias. 
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Detective  Sergeant  Sproule  apparently  thought  that  the  action  he  had  taken 
was  necessary  as  part  of  a  softening-up  process,  which  he  may  have  believed  would  pro- 
duce some  sort  of  a  confession  or  admission  from  Rabbi  Leiner.    He  could  not  have  been 
more  wrong.     Personal  abuse  and  injury  of  accused  persons  has  no  place  in  the  common 
law  system.     In  essence  any  form  of  physical  abuse  is  a  form  of  torture.    Torture  has  never 
been  part  of  the  law  of  England.     It  is  quite  true  that  it  must  have  been  practised  at  times 
in  the  middle  ages.    Certainly  it  was  one  of  the  abuses  which  was  attributed  to  such  pre- 
rogative courts  as  the  Court  of  Star  Chamber.     But  nevertheless,  with  one  exception, 
after  the  abolition  of  those  courts  in  the  17th  century  there  has  never  been  any  place  in 
the  administration  of  the  criminal  law  for  any  legalized  system  of  physical  abuse  toward 
accused  persons  on  the  part  of  those  who  are  enforcing  the  law.    There  is  no  possible 
justification  for  the  use  of  force  unless  the  police  officer  is  forced  to  defend  himself  from 
the  attack  of  someone  who  has  been  taken  into  custody  or  has  to  use  force  to  effect  a 
lawful  arrest.    That  point  cannot  be  too  strongly  impressed  throughout  the  Police  Force 
of  Metropolitan  Toronto. 

In  my  opinion,  no  anti-Semitic  feeling  at  any  time  had  any  part  in  these 
unfortunate  events.     I  think  the  essential  difficulty  which  was  responsible  for  sparking 
this  chain  of  events  was  that  Rabbi  Leiner  was  a  strange  person  who  may  have  been  ar- 
rogant at  times  and  irritating  at  times  and  who  refused  to  answer  even  very  simple  ques- 
tions that  these  officers  put  to  him.     In  this  whole  episode,  viewed  from  either  side, 
common  sense  seems  to  have  played  no  part. 

The  fact  that  Rabbi  Leiner  was  not  obliged  in  law  to  answer  these  questions 
does  not  entirely  dispose  of  the  matter.    Rabbi  Leiner  spent  his  formative  years  in  Nazi 
Germany  where  a  different  police  and  legal  system  obtained.     But  he  should  have  been 
able  to  realize  from  his  sojourn  in  New  York,  and  I  hope  he  now  realizes,  that  in  any 
country  where  the  law  operates  under  the  common  law  of  England  there  is  an  obligation 
on  all  citizens  to  help  preserve  the  peace  and  enforce  the  law.    That  is  why  at  law  any 
one  may  arrest  someone  whom  he  may  see  committing  an  indictable  offence.    That  duty 
creates  a  moral  obligation  on  the  part  of  all  citizens  to  assist  the  police  because  the 
police  force  is  a  group  of  men  who  are  really  doing  the  work  that  all  citizens  under  the 
law  are  obliged  to  undertake.    They  are  doing  it  because  It  has  been  found  by  specializ- 
ing these  duties  In  the  hands  of  a  special  body  that  the  whole  problem  of  law,  enforce- 
ment may  be  more  efficiently  and  ably  handled.    The  police  are  entitled  the  fullest  co- 
operation from  any  citizen  In  respect  of  his  knowledge  as  to  any  unlawful  act  that  has 
been  committed  or  of  any  criminal  act  at  any  time. 

While  I  do  not  accept  wholeheartedly  the  evidence  of  the  police  officers, 
I  do  think  that  Rabbi  Leiner  was  perhaps  more  reluctant  to  give  any  Information  about 
himself  than  he  should  have  been.     Rabbi  Leiner  did  not  answer  the  police  questions 
with  any  frankness  or  fullness.     He  answered  them  probably  with  literal  truth,  but  he 
was  too  intelligent  and  well  educated  himself  not  to  realize  that  in  effect  he  was  toying 
with  the  questions  the  police  officers  put  to  him.     This  may  very  well  have  arisen  from 


-67- 


the  fact  that  Constable  Sharpe's  initial  approach,  in  my  opinion,  was  that  described  by 
the  Rabbi  and  not  by  Constable  Sharpe,    It  was  a  rude,  rather  brusque  and  rough  ap- 
proach.   This  lack  of  courtesy  may  very  well  have  put  him  off.    For  instance,  when  he 
was  asked  how  long  he  had  been  in  the  vicinity  he  said  for  the  last  ten  days.    When  he 
was  asked  where  his  home  was  he  said  the  United  States.     Both  these  answers  in  one  as- 
pect of  the  matter  were  literally  true  but  they  were  misleading  answers  because  Rabbi 
Leiner  had  been  living  in  this  vicinity  for  several  months  commencing  late  in  May  or 
early  in  June  of  the  previous  year.     It  is  quite  true  that  he  explained  what  he  said  by 
saying  that  he  had  been  going  back  and  forth  between  the  apartment  at  214  Vaughan 
Road  and  the  apartment  at  39  Raglan  Avenue  in  the  process  of  moving  from  one  to  the 
other  during  the  last  ten  days.     It  is  true  that  he  had  come  into  the  country  from  the 
United  States  and  had  apparently  spent  the  New  Year's  with  his  parents  in  Brooklyn. 
But  he  had  been  living  in  Toronto  for  some  months  prior  to  that  and  there  was  really  no 
reason  why  he  shouldn't  have  said  so.     If  he  had  simply  explained  who  he  was  and  what 
he  had  been  doing  that  night,  it  is  possible,  although  not  certain,  that  all  would  have 
been  well. 

One  of  the  difficulties  the  police  officers  are  under  is  explaining  their  ac- 
tions in  view  of  the  fact  that  the  description  of  the  man  who  was  sought  in  the  area  in 
connection  with  the  crimes  that  had  been  committed  in  no  way  coincided  with  that  of 
Rabbi  Leiner,  and  that  the  description  of  the  loiterer  which  had  been  broadcast  also  did 
not  coincide  with  the  Rabbi's  appearance.    As  to  his  age,  what  difference  it  made  whether 
he  was  21  or  25  or  28,  as  he  actually  was,   I  am  quite  unable  to  see.    The  answer  "21  plus" 
was,  I  think,  a  foolish  answer.     He  should  have  given  his  age,  but  nothing  really  turned 
on  it.     It  may  very  well  be  that  when  they  asked  why  he  was  going  to  visit  a  friend  he 
should  have  said,  as  he  explained  to  me,  that  he  was  going  to  consult  some  books  in  his 
friend's  library.    There  was  no  reason  at  all  why  he  should  have  evaded  these  questions 
or  given  answers  which  had  the  effect  of  deceiving  the  officers  for  no  particular  purpose. 
I  am  not  at  all  sure  that  these  questions  were  answered  with  the  readiness  that  the  Rabbi 
indicated  in  his  evidence.     In  my  opinion,  the  evidence  of  Sharpe  and  Mullen  and  Fast 
is  open  to  question  and  in  some  cases  to  disbelief;  nevertheless,   it  does  indicate  that 
there  was  a  certain  amount  of  arrogance  in  the  attitude  of  Rabbi  Leiner  adopted  towards 
the  police  officers. 

Now,  legally  speaking,  It  may  be  that  he  was  entitled  to  adopt  this  attitude 
and  that  he  was  entitled  not  to  answer  questions.    From  the  common  sense  approach  it 
was  a  very  foolish  attitude,  and  morally  he  should  have  answered  them,  particularly  in 
view  of  the  background  obtaining,  to  his  knowledge.   In  the  district  where  he  was  stopp- 
ed and  questioned.     He  should  have  been  anxious  to  assist  the  police  In  anything  that 
would  have  helped  them  to  find  the  culprit  who  was  creating  such  a  disturbance  in  the 
neighbourhood. 

Rabbi  Leiner  stated  that  he  was  an  observant  Jew.  It  is  a  matter  of  great 
regret  that  in  remembering  the  admonitions  of  the  Old  Testament  Scriptures  he  did  not 
also  remember  the  statement  of  the  very  wise  author  of  the  Book  of  Proverbs,  who  point- 
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ed  out  that,   "Pride  goeth  before  destruction,  and  an  haughty  spirit  before  a  fall.''    Both 
Rabbi  Leiner  and  the  officers  concerned  should  also  have  remembered  an  admonition  from 
the  same  source  to  the  effect  that,   "A  soft  answer  turneth  away  wrath,  but  grievous  words 
stir  up  anger. " 

As  Lord  Devlin  has  pointed  out  in  his  lectures  on  Criminal  Prosecutions  in 
England,  anyone  who  is  innocent  must  recognize  a  strong  moral  duty  to  assist  the  police 
by  giving  all  the  information  in  his  power,  and  anyone  who  is  guilty  must  appear  to  ac- 
cept the  same  duty  if  he  wishes  to  be  thought  innocent.    With  respect,   it  would  seem  to 
me  that  Rabbi  Leiner  did  not  meet  these  standards.    As  I  have  said,  his  early  upbringing, 
the  difficult  conditions  of  his  early  childhood,  and  the  fact  that  most  of  his  education 
has  been  conducted  away  from  the  general  mass  of  the  community  and  In  specialized  re- 
ligious schools  may  account  for  not  only  his  intellectual  arrogance  but  his  lack  of  reali- 
zation as  to  his  responsibilities  as  an  ordinary  citizen.    While  I  do  not  excuse  what  the 
police  did,  these  attitudes  of  Rabbi  Leiner  may  help  to  explain  it. 

I  have  stated  that  citizens  are  under  a  moral  obligation,  although  not  a  legal 
duty,  to  answer  reasonable  questions  politely  put  to  them  by  police  officers.     However, 
the  law  should  not  be  changed  so  that  the  moral  obligation  would  become  a  legal  duty. 
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SECTION    X 
GENERAL  COMMENTARY  AND    RECOMMENDATIONS 


What  I  have  been  required  to  do  by  Your  Honour's  Commission  is  to  enquire 
into  and  report  upon  the  conduct  of  and  the  performance  of  duties  by  the  members  of  the 
Metropolitan  Toronto  Police  Force  involved  in  the  interrogation  and  detention  of  Rabbi 
Norbert  Leiner  on  or  about  the  26th  of  January,  1962.  I  have  endeavoured  to  do  so  by 
reviewing  those  matters  which  ai'ise  from  the  interrogation  and  detention  of  Rabbi  Leiner 
which  in  my  opinion  were  done  improperly  or  outside  the  legal  rights  of  the  officers  con- 
cerned and  which  are  matters  of  complaint  by  Rabbi  Leiner. 

The  first  one  of  these  was  the  use  of  vulgar  and  obscene  language.    The  sec- 
ond, the  fact  that  he  was  improperly  and  unlawfully  arrested.    Next,  that  when  taken  to 
Police  Station  No.  21  he  was  submitted  to  physical  maltreatment.    He  also  complained 
of  pushing  around  and  bad  language  when  he  refused  to  sign  his  name  at  the  time  he  was 
taken  in  the  early  morning  to  the  Criminal  Identification  Bureau  to  be  fingerprinted  and 
photographed.     I  will  deal  with  these  singly. 

The  first  one  is  the  question  of  bad  language.     I  do  not  want  to  seem  to  be 
making  a  mountain  out  of  a  molehill  but  I  think  it  should  be  plainly  stated  that  the  lan- 
guage which  the  officers  used  in  their  interrogation  of  Rabbi  Leiner  prior  to  his  arrest 
included  some  words  that  are  normally  considered  obscene  and  some  which  were  simply 
abusive.    They  certainly  form  no  part  of  what  is  known  as  polite  conversation.    There  is 
really  no  excuse  for  language  of  this  sort  on  the  part  of  the  police.     Its  use,  while  it  may 
afford  a  certain  mental  release  for  the  person  using  it  if  he  is  sufficiently  troubled,  does 
not  really  add  to  the  force  of  what  he  is  saying.     It  is  possible  to  achieve  all  the  lawful 
objects  which  are  open  to  police  without  resorting  to  it.     It  was  the  sort  of  language  which 
reflected  more  on  those  using  it  than  on  those  at  whom  it  was  directed.     Probably  the 
impact  of  this  sort  of  language  was  much  greater  on  Rabbi  Leiner  than  it  might  have  been 
on  other  men  owing  to  the  rather  specialized  nature  of  his  education  and  for  this  reason 
he  may  have  found  It  very  much  harder  to  listen  to  than  many  others  would.     He  should 
not  have  been  subjected  to  this  abuse. 

I  have  already  expressed  my  opinion  about  the  arrest  of  Rabbi  Leiner  on  what 
turned  out  to  be  a  spurious  charge  of  vagrancy.     The  manner  In  which  it  was  done,  with- 
out any  really  sufficient  Investigation  to  justify  any  arrest.   In  my  opinion  should  be  con- 
demned.    If  it  was  said,  as  It  Is  suggested,   in  the  conversation  between  the  officers  and 
Rabbi  Leiner  that  the  officers  did  not  have  time  to  look  Into  the  matter,  as  he  suggested, 
by  going  to  o  neighbouring  Rabbi  or  by  going  to  214  Vaughan  Road  where  he  admitted  he 
lived,  then  I  can  only  say  that  the  Police  Force  Is  very  seriously  undermanned  and  Is  not 
able  to  properly  fulfil  its  duties.     I  do  not  know  whether  this  is  the  case  or  not  but  I  am 
of  opinion,  from  the  time  eventually  consumed  in  this  matter,  that  these  officers  had 
ample  time  to  make  a  proper  investigation  but  did  not  wish  to  be  bothered  doing  so.    They 
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should  have  been  more  concerned  with  the  rights  of  a  citizen,  and  they  should  have 
taken  all  proper  and  reasonable  steps  before  dragging  someone  off  the  street  into  cus- 
tody.    If  this  situation  had  been  put  to  them  as  an  academic  problem  unrelated  to  their 
actual  experience,   I  think  they  would  probably  have  expressed  about  the  same  senti- 
ments that  I  have.    As  I  have  said,  there  seemed  to  be  a  complete  break  between  their 
knowledge  of  the  proper  rules  of  conduct  and  their  performance  of  their  duties  within 
and  under  those  rules.     If  one  is  to  judge  them  by  their  actions.  Constables  Sharpe, 
Mullen,  Fast  and  Lawson  did  not  treat  these  known  rules  of  law  as  having  any  governing 
power  on  the  practices  they  followed  in  the  performance  of  their  duties.     However,   in 
regard  to  their  conduct,  as  I  have  pointed  out  in  the  text  of  this  report,  there  are  some 
extenuating  circumstances  and  for  the  most  part  there  was  an  absence  of  any  indication 
of  malice.    The  only  remedy  for  this  situation,   in  my  opinion,   is  a  strong  stand  taken 
and  enforced  by  the  Police  Commission,  the  Chief  Constable  and  the  senior  officers  of 
the  Force  that  the  Force  is  to  operate  under  and  within  the  law.     It  probably  is  a  matter 
of  continuous  effort  to  inculcate  this  idea  in  the  minds  of  junior  officers,  and  sometimes 
of  senior  officers;  but  the  obligation  to  conduct  this  process  of  continuing  education  lies 
heavily  on  the  Police  Commission,  the  Chief  Constable  and  the  senior  officers  of  the 
Force. 

Another  matter  which  I  have  not  mentioned  in  this  summary  as  yet  was  the 
extraordinary  conduct  of  Constable  Greenaway  and  also  of  Constables  Smith  and  Taylor 
who  saw  Rabbi  Leiner  come  down  Raglan  from  Claxton  Boulevard  and  saw  Constable 
Sharpe  accost  him  and  the  subsequent  arrest. 

Constable  Greenaway  was  also  a  recipient  of  the  radio  broadcast  regarding 
the  loiterer  opposite  101  Raglan  Avenue.     He  paid  no  attention  to  what  was  going  on 
with  Rabbi  Leiner  but  went  right  down  to  the  vicinity  of  101   Raglan  Avenue  where  he 
met  Mr.  Stekel,  accosted  the  loiterer,  discovered  that  he  was  a  teen-aged  boy  hanging 
about  the  house  of  a  young  lady  to  whom  he  was  attracted,  marched  him  up  past  the 
scene  of  Rabbi  Leiner's  arrest  which  had  just  taken  place  and,  after  satisfying  himself 
that  there  was  no  particular  vice  in  him,  drove  the  young  boy  practically  home.    At  no 
time  did  he  communicate  the  fact  that  he  had  found  the  loiterer  who  was  the  subject  mat- 
ter of  the  radio  call  which  had  been  broadcast  to  the  officers  interrogating  Rabbi  Leiner. 

Constables  Smith  and  Taylor  likewise  did  not  convey  to  Constables  Sharpe 
and  Mullen  and  Fast  what  they  had  seen  of  Rabbi  Leiner  as  he  came  walking  down  Rag- 
lan Avenue.     He  was  clearly  not  loitering.     In  my  opinion,  no  sensible  explanation  was 
given  by  any  of  these  officers  as  to  why  there  was  this  failure  of  communication  or  as  to 
why  this  happened.     It  may  be  that  one  police  officer  resents  another  police  officer  tell- 
ing him  something  about  what  he  is  doing.     In  my  opinion,   if  this  Is  the  case,   it  is  a  very 
short-sighted  and  foolish  attitude  to  maintain  in  the  Metropolitan  Toronto  Police  Force. 
There  should  be,   in  my  opinion,  a  very  large  measure  of  co-operation  between  the  vari- 
ous officers,  particularly  in  sharing  information  which  relates  to  the  task  which  one  of 
them  may  have  in  hand.     Some  steps  should  be  taken  by  those  In  authority  to  bring  this 
about. 
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The  next  matter  which  was  considered  was  the  treatment  Rabbi  Leiner  re- 
ceived from  Sergeant  of  Detectives  Alvin  Sprouie.    For  reasons  which  I  have  already 
expressed,  I  have  accepted  the  Rabbi's  version  of  what  took  place  between  these  two 
men,  but  even  accepting  Sergeant  Sproule's  version  of  what  happened,  in  my  opinion 
there  is  no  excuse  or  reason  for  the  violent  slap  which  he  says  he  administered  to  Rabbi 
Leiner.     In  point  of  fact  he  administered  two,  both  with  great  violence.     I  have  already 
expressed  my  opinion  of  this,  and  a  heavy  responsibility  rests  on  those  directing  the  Police 
Force  to  see  that  this  sort  of  thing  does  not  again  occur.     It  is  not  necessary  for  me  to  sug- 
gest what  methods  may  be  necessary  to  bring  this  about,  but  the  senior  officers  must  make 
it  clear  that  any  repetition  of  such  violence  will  bring  strong  disciplinary  action. 

In  respect  to  the  episode  which  took  place  in  the  Identification  Bureau,  as 
I  have  already  indicated  I  am  not  able  to  treat  this  as  seriously  as  Rabbi  Leiner's  evidence 
would  lead  me  to  do.     I  am  of  the  opinion,  however,  that,  because  of  his  refusal,  owing 
to  religious  scruples,  to  sign  his  name,  he  was  jostled  or  'pushed  around'  in  some  mea- 
sure.   There  is  no  requirement  in  law  requiring  an  accused  person  to  sign  any  identifica- 
tion sheet  and,  failing  this,  while  the  police  are  entitled  to  ask  for  it,  they  are  not  en- 
titled to  insist  on  it  and  should  not  try  to  do  so. 

A  factor  in  Rabbi  Leiner's  misfortunes  to  which  considerable  weight  should 
be  given  is  the  ignorance  of  the  police  officers  concerned  as  to  Jewish  religious  customs, 
and  the  obligations  of  the  Jewish  law  as  to  the  observance  of  the  Sabbath.     I  question 
whether  the  term  'observant  Jew',  used  by  Rabbi  Leiner,  meant  very  much  to  the  offic- 
ers.   A  sufficient,  if  superficial,  knowledge  of  the  general  customs  relating  to  the  Sab- 
bath Day  should  not  be  hard  to  acquire. 

The  district  surrounding  Raglan  Avenue  has  a  very  heavy  proportion  of  Jew- 
ish people  living  in  it.     In  such  areas,  and  there  are  several  such  in  Metropolitan 
Toronto,  it  would  seem  to  me  not  too  difficult  to  see  that  officers  have  at  least  a  work- 
ing knowledge  of  the  obligation  of  those  of  Jewish  faith  in  respect  of  the  Sabbath  Day. 
No  doubt  the  police  will  find  that  the  Rabbis  will  be  only  too  willing  to  give  them  the 
requisite  information. 

It  is  quite  true  if  a  person  of  Jewish  faith  has  the  bad  taste  to  commit  an 
indictable  offence  on  the  Sabbath  Day  he  will  undoubtedly  have  to  face  arrest  if  caught 
and  conveyance  to  a  place  of  custody,   irrespective  of  the  demands  of  the  Jewish  law  in 
that  respect.     But  in  cases  like  the  one  presently  under  consideration  this  factor  was  not 
present.     In  cases  where  a  summons  would  be  quite  adequate  there  is  no  need  to  resort 
to  such  serious  breaches  of  religious  requirements  as  happened  in  the  case  of  Rabbi 
Leiner. 

One  of  the  things  I  would  like  to  emphasize  is  the  duty  of  the  citizen  to 
assist  and  aid  the  Police  Force  in  the  detection  and  suppression  of  crime.    A  moral  obli- 
gation flowing  from  this  duty  is  an  obligation  to  assist  investigating  officers  by  answering 
questions  and  supplying  any  information  a  citizen  may  have,  particularly  when  such  in- 
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formation  is  courteously  requested.     Rudeness  and  bad  language  may  create  a  different 
situation.    With  the  rapidly  increasing  growth  of  Metropolitan  Toronto,  this  obligation 
will  grow  in  importance.     It  is,   in  one  respect,  a  matter  of  public  relations  of  the  Police 
Force  with  the  citizens.    Anything  which  improves  these  will  result  in  a  substantial 
growth  of  co-operation  from  the  public  with  the  Force. 

There  is  one  other  matter  that  I  think  possibly  I  should  mention.     In  the  last 
few  years  there  have  been  numerous  complaints  of  police  action  against  citizens,  many 
of  which  I  am  sure  are  quite  unfounded,  but  I  would  hope  that  In  the  more  serious  ones 
it  would  not  be  necessary  to  repeat  the  elaborate  machinery  Involved  in  a  Commission 
of  Inquiry,  of  this  sort.     It  is  true  that  there  Is  now  a  provision  In  the  recent  legislation 
providing  for  an  Investigation  by  someone  appointed  by  the  Chairman  of  the  Ontario 
Police  Commission.    This  may  or  may  not  be  a  satisfactory  solution. 

I  would  direct  attention  to  an  experiment  that  has  been  tried  at  the  City  of 
Philadelphia  In  the  United  States  where  there  has  been  set  up  a  voluntary  board  of  lead- 
ing citizens  known  as  the  Police  Advisory  Board  of  the  City  of  Philadelphia.     It  is  ap- 
parently operated  at  a  total  cost  of  about  $5000  a  year  and  consists  of  some  five  citizens 
who  serve  on  a  voluntary  basis,  plus  an  executive  director.     I  was  furnished  with  the  3rd 
annual  report  of  this  body  which  dealt  with  their  work  up  to  September  30th,   1961,  and 
I  have  Included  this  report  among  the  exhibits  returned  with  the  report  of  this  Commission 
The  sort  of  thing  they  dealt  with  Is  Indicated  in  an  appendix  to  their  report  which  I  ven- 
ture to  set  out . 

Philadelphia  is,  of  course,  a  much  larger  city  than  Metropolitan  Toronto, 
but  there  Is  probably  considerable  similarity  between  the  problems  which  arise  in  the 
course  of  administration  there  and  the  ones  which  we  may  expect  to  arise  In  the  course 
of  police  administration  here,  and  some  consideration  might  be  given  to  the  establish- 
ment of  some  such  similar  body.     Possibly  a  simpler  method  would  do  at  the  present  time 
but.  In  my  opinion,  the  idea  merits  further  study  and  consideration. 

All  of  which  is  respectfully  submitted. 


(See  next  poge  for  appendix) 


Dalton  C.  Wells,  Commissioner 
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APPENDIX^I 

PHILADELPHIA    POLICE   ADVISORY    BOARD 

STATUS   OF   CASES   AS   OF   AUGUST    31,    1961 


Ail  figures  from  date  of  Inception/  October  1,   1958, 
unless  otherwise  indicated. 

COMPLAINTS  FILED: 

September  1,  1960,  to  August  31,  1961  107 

COMPLAINTS  FILED: 

Total  214 

FILES  CLOSED:  172 

103  cases  closed  during  third  year  as  follows: 

A.  Cases   settled  to  satisfaction  of  complainant  without 
hearing  or  complaints  withdrawn  after  investigation:  87 

B.  Hearings  held:  16 

1  .    Decision  for  complainant  9* 

2.    Decision  for  policeman  7** 

*       Recommendation  in  4  cases  that  no  disciplinary  action  be  taken 
against  policeman,  but  that  complainant's  arrest  record  be  ex- 
punged. 

**  Recommendation  in  2  cases  that  while  no  disciplinary  action  be 
recommended  against  the  officers  who  were  carrying  out  orders, 
departmental  policy  in  these  matters  should  be  re-evaluated. 

AWAITING  INVESTIGATION  REPORTS: 

AWAITING  BOARD  ACTION: 

TYPES  OF  CASES: 


A.  ALLEGED  BRUTALITY  46  45 

B.  ALLEGED  ILLEGAL  AR- 
REST OR  SEARCH  & 

SEIZURE  33  35 

C.  ALLEGED  HARASSMENT        28  27 


14 

28 

10/58-/30/60-9 

9/60-9-31/61 

2-yr.  period 

1-yr.  period 

107  107 
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PART  I .     Introduction  and  a  general  survey  of  the  history  of 
civil  rights. 


1  .  The  matters  which  would  appear  to  be  at  issue  in  this  commission  and  which 

are  summarized  in  the  table  of  contents  to  this  brief  raise  questions  of  importance  con- 
cerning the  liberty  of  the  subject  in  this  province. 

2.  The  Ontario  Sub-section  of  the  Civil  Liberties  Section  of  the  Canadian  Bar 
Association  is  of  the  respecfful  opinion  that  regardless  of  the  conclusions  of  this  commis- 
sion on  the  legality  and  propriety  of  the  actions  of  any  person,  the  commission  might 
consider  it  desirable  to  make  some  observations  concerning  the  civil  liberties  of  a  citi- 
zen under  the  law.     indeed,  we  feel  that  our  civil  liberties  can  never  be  taken  for 
granted  and  that  they  cannot  be  too  frequently  enunciated.     "When  people  become  in- 
different to  civil  liberties,  they  are  well  on  the  way  to  losing  them." 

in  Christie  V.  Leachinsky  (1947)  A.  C.  573  at  595  Lord  Simonds  took  the 
opportunity  to  say: 

"The  liberty  of  the  subject  and  the  convenience  of  the  police  or  any  other 
executive  authority  are  not  to  be  weighed  in  the  scales  against  each  other. 
This  case  will  have  served  a  useful  purpose  if  it  enables  your  Lordships  once 
more  to  proclaim  that  a  man  is  not  to  be  deprived  of  his  liberty  except  in 
due  course  and  process  of  law." 

3.  in  Rex  V.  Container  Materials  (1941)  76C.C.C.  18  at  p.  62  (Ont.  C.A.) 
the  remarks  of  Robertson  C.J.O.  illustrate  the  concern  of  courts  when  there  appears  to 
hove  been  a  violation  of  the  individual  freedom  of  a  citizen  under  the  law, 

"it  is  gravely  disturbing  at  a  time  when  respect  for  the  law  much  needs  to 
be  fostered  to  find  it  treated  with  contempt  by  officers  employed  to  defend 
it  and  to  secure  obedience  to  it  ....  To  condone  by  silence  the  encroach- 
ment upon  these  rights  that  occurred  here  would  not  be  to  perform    fully  the 
duty  of  this  court  as  I  see  it.  " 

4.  It  is  also  interesting  to  recall  that  In  a  similar  commission  concerning  an 
investigation  of  the  arrest  and  detention  of  Robert  Wright  and  Michael  Griffin  the  Com- 
missioner, the  Honourable  Mr.  Justice  Roach,  In  his  report  dated  December  23,   1954 
also  took  the  opportunity  to  make  some  general  remarks  on  the  liberties  of  a  citizen: 

"The  matters  which  you  required  me  to  investigate  bear  so  vitally  upon  the 
liberties  of  the  citizen  that,  at  the  possible  risk  of  exceeding  the  terms  of 
my  reference  or  including  In  this  report  statements  that  you  may  think  are 
unnecessary  to  It,   I  am  persuaded  to  mdke  these  further  observations. 

it  is  fundamental  to  our  way  of  life  that  the  freedom  of  the  individual  must 
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not  be  restricted  except  in  so  far  as  may  be  absolutely  necessary.    The  free- 
dom of  which  I  speak  is  personal  freedom  under  the  law. 

To  protect  the  law  abiding  citizen  in  the  enjoyment  of  that  freedom  against 
those  who,  for  any  reason,  would  hinder  or  interfere  with  that  enjoyment, 
we  have  the  police.    They  have  often  been  referred  to  as  the  strong  arm  of 
the  law,  and  by  all  right  thinking  citizens  are  regarded  as  their  friends. 
They  are  entitled  to  the  respect  and  support  of  all  citizens.    One  reason, 
and  of  course  there  is  another,  why  they  are  put  in  uniform  is  to  enable 
those  who  need  their  help  to  know  exactly  where  to  look  for  assistance. 

Frequently  they  have  difficult  tasks  to  perform  and  have  to  make  quick  de- 
cisions.   The  right  type  of  policeman  must  have  a  sense  of  fair  play,  a 
calmness  in  emergency  and,  of  course,  a  respect  for  the  law  and  order  which 
he  is  sworn  to  maintain  ....    They  should  also  understand  that  it  is  their 
duty,  once  they  arrest  a  citizen,  to  tell  him  at  once  the  charge  on  which 
he  is  arrested.    Arrested  with  or  without  a  warrant,  the  subject  is  entitled 
to  know  why  he  is  deprived  of  his  freedom,  if  only  in  order  that  he  may, 
without  a  moment's  delay,  take  such  steps  as  may  enable  him  to  regain 
it " 

4A.  Lord  Denning  writing  in  "Freedom  Under  the  Law"  (1949)  p.  5  used  similar 

language  when  he  wrote 

"It  is  just  as  important  that  the  police  should  be  honest  and  fair  in  all  their 
dealings  as  that  judges  should  be." 

5.  It  has  been  said  that  the  basic  problem  concerning  civil  rights  is  the  balance 

between  order  and  liberty.     In  the  recently  published  book  "The  Price  of  Liberty"  by 
Alan  Barth  1961,  The  Viking  Press,  it  is  stated  at  p.  193: 

"Above  all,  the  police  must  become  champions  not  alone  of  law  and  order 
but  of  liberty  as  well.     They  must,   in  short,   remember  that  liberty  is  the 
aim  of  law,  and  that  order  is  no  more  than  a  condition  hospitable  to  its 
realization . 

Order  is  not  to  be  exalted  at  the  cost  of  liberty,  and  so  even  the  best  select- 
ed and  best  trained  and  best  disciplined  police  forces  must  be  subject  to  in- 
cessant scrutiny,  exacting  criticism  and  rigorous  control.     Liberty  depends 
upon  a  recognition  of  two  realities:    first,  that  men  who  mean  to  enjoy  it 
must  run  some  risk  for  the  sake  of  maintaining  it;  and,  second,  that  through 
excessive  zeal,  or  through  the  incorrigibly  corrupting  influence  of  power, 
authority  is  forever  In  danger  of  overstepping  its  boundaries. 

The  central  problem  of  political  science  In  a  free  society  is  the  preservation 
of  a  rational  balance  between  order  and  liberty.     It  is  quite  true,  of  course. 
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'hat  eternal  vigilance  is  the  price  of  liberty.     But  it  is  imperative  to  re- 
member that  the  vigilance  demanded  by  this  maxim  means  vigilance  against 
duly  constituted  authority  -  against  the  forces  of  order.    A  resolute  con- 
tainment of  those  forces  is  the  price  of  liberty.  " 

6.  As  far  back  as  Magna  Charta  we  find  it  stated, 

"No  free  man  shall  be  taken  or  imprisoned  or  dispossessed  or  outlawed  or 
banished,  or  in  any  way  destroyed,  nor  will  we  go  upon  him,  nor  send  up- 
on him,  except  by  the  legal  judgment  of  his  peers  or  by  the  law  of  the  land. 
(Article  39)" 

7.  Blackstone  once  wrote:- 

"To  bereave  a  man  of  life,  or  by  violence  to  confiscate  his  estate,  with- 
out accusation  or  trial,  would  be  so  gross  and  notorious  an  act  of  despotism, 
as  must  at  once  convey  the  alarm  of  tyranny  throughout  the  whole  nation; 
but  confinement  of  the  person,   by  secretly  hurrying  him  to  jail,  where  his 
sufferings  are  unknown  or  forgotten.  Is  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  of  arbitrary  government.  " 

quoted  by  Alexander  Hamilton  In  The  Federalist  No.   LXXXIV. 

8.  Burke  in  addressing  the  Sheriffs  of  Bristol  and  In  speaking  of  liberty  said: 

"Liberty  Is  a  good  thing  to  be  Improved,  not  an  evil  to  be  lessened.     It  is 
not  only  a  blessing  of  the  first  order,  but  the  vital  spring  and  energy  of  the 
state  itself  which  has  only  so  much  vigour  as  there  Is  liberty  in  it. 

9.  In  our  own  time  and  In  our  own  country  Mr.  Justice  Rand  in  Saumur  V. 
City  of  Quebec  ( T  953)  S.C.R.  299  at  329  discussed  the  nature  of  what  he  termed 
"original  freedom ",- 

"Strictly  speaking,  civil  rights  arise  from  positive  law;  but  freed<Dm  of 
speech,  religion  and  the  inviolability  of  the  person,  are  original  freedoms 
which  are  at  once  the  necessary  attributes  and  modes  of  self  expression  of 
human  beings  and  the  primary  conditions  of  their  community  life  within  a 
legal  order.     It  Is  In  the  circumscription  of  these  liberties  by  the  creation 
of  civil  rights  in  persons  who  may  be  injured  by  their  exercise,  and  by  the 
sanctions  of  public  law,  that  the  positive  law  operates." 

10.  The  problem  of  Civil  Liberties  has  also  given  serious  concern  to  the  United 
Nations.     For  example.  Article  9  of  the  United  Nations  Declaration  of  Human  Rights 
(1949)  27C.B.R.  200  provides :- 
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"No  one  shall  be  subject  to  arbitrary  arrest  detention  or  exile. " 

1 1  .  The  concern  and  passion  of  British  peoples  for  liberty  Is  well  known  and  can 

be  well  illustrated  by  some  remarks  of  the  late  Mr.  Justice  Jackson  of  the  Supreme  Court 
of  the  United  States, 

"I  have  been  repeatedly  impressed  with  the  speed  and  certainty  with  which 
the  slightest  invasion  of  British  individual  freedom  or  minority  rights  by  of- 
ficials of  the  government  is  picked  up  in  Parliament,  not  merely  by  the  op- 
position but  the  party  in  power  and  made  the  subject  of  persistent  questioning, 
criticism  and  sometimes  rebuke.  "    The  Supreme  Court  in  the  American  System 
of  Government,  1955,  pp.  81,  82. 

In  this  regard  It  Is  to  be  favourably  noted  that  this  commission  was  appointed 
within  four  days  of  the  arrest  and  detention  of  Rabbi  Leiner,  which  indicates  the  concern 
of  the  government  of  this  province  when  there  appeared  to  be  the  possibility  that  there 
may  have  been  some  encroachment  upon  the  liberty  of  a  citizen  by  a  law  enforcement 
agency. 

12.  Admittedly  the  path  of  the  police  is  not  always  easy  and  may  be  sometimes 
frustrating.     But  as  the  Alberta  Court  of  Appeal  said  quoting  with  approval  the  Magistrate 
appealed  from  Rex,  v.   McDonald;  Rex  v.  Hunter  (1932)  59  C.C.C.  56  (Alta.  C.A.): 

"Nothing  can  be  more  detrimental  to  the  administration  of  law  and  order 
than  a  belief  that  the  police  treat  their  prisoners  with  brutality." 

and  as  Harvey  C.J. A.  said  In  the  same  judgment: 

"The  question  Is,   "Could  the  duty  he  was  performing  have  been  effected  by 
reasonable  means  In  a  less  violent  manner "  and  "There  were,  too,  ex- 
tenuating circumstances  In  the  Irritating  and  hostile  actions  of  Patterson  (the 

person  under  arrest) but  It  must  be  kept  in  mind  that  any  belief  in  the 

guilt  of  Patterson,  formed  no  extenuation.     Everyone  Is  to  be  Innocent  under 
such  circumstances  and  Is  entitled  to  be  treated  as  If  he  were  and  must  receive 
the  same  respect  and  protection  regardless  of  his  station,  or  of  belief  In  his 
guilt." 

13.  In  commenting  on  the  role  of  the  police,  R.  M.  Meredith  C.J. C.  P.  in 
Fleming  v.  Spracklin  (1921)  50O.L.R.  289  (C.A.)  sald:- 

"The  proper  exercise  of  the  duties  of  a  peace  officer  require  much  experience, 
tact,  patience  and  knowledge  or  training " 

and  Laidlaw  J.  A.  in  Koechlin  v.  Waugh  and  Hamilton  (1957)  O.W.N.  245  at  247 
sald:- 
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"No  unnecessary  restriction  on  his  power  which  results  in  increased  dif- 
ficulty to  a  police  officer  to  perform  his  duties  of  office  should  be  imposed 
by  a  court.    At  the  same  time  the  rights  and  freedom  under  law  from  unlaw- 
ful arrest  and  imprisonment  of  an  innocent  citizen  must  be  fully  guarded  by 
the  courts . " 

14.  The  National  Commission  (The  Wickersham  Commission)  on  Law  Observance 

and  Enforcement  in  the  United  States^  Report  No.  11  on  Lawlessness  in  Law  Enforcement 
in  commenting  on  police  practices  said:- 

"The  respect  for  law,  which  is  the  fundamental  prerequisite  of  law  obser- 
vance, hardly  can  be  expected  of  people  in  general  if  the  officers  charged 
with  the  enforcement  of  the  law  do  not  set  the  example  of  obedience  to  its 
precepts. " 
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PART  11.    What  is  an  arrest  and  how  is  it  effected. 


15.  It  may  be  important  to  determine  at  what  moment  Rabbi  Leiner  was  arrested. 
There  would  seem  to  be  no  doubt  but  what  the  arrest  took  place  at  least  by  the  time  that 
he  was  told  that  he  must  go  to  the  police  station  even  If  he  had  not  been  charged.     How- 
ever, Rabbi  Leiner  in  his  evidence  at  p.  258,   1.13  testified  that  the  police  said  on  the 
street,   "You  are  under  arrest",  and  P.  C.  Mullen  gave  evidence  at  p.  597,   1  .  21  that 
he  told  Rabbi  Leiner  that  he  was  under  arrest  for  vagrancy. 

16.  in  Pocock  V.  Moore  (1825)  Ry.  &  M.  321  Abbot  Ld.  C.J.  at  pp.  321-2 
said: 

" If  a  person  send  for  a  constable  and  give  another  in  charge  for  felony, 

and  the  constable  tells  the  fellow  charged  that  he  must  go  with  him,  on  which 
the  other,   in  order  to  prevent  the  necessity  of  actual  force  being  used,  ex- 
presses his  readiness  to  go,  and  does  actually  go,  this  Is  an  Imprisonment,  and 
gives  the  party  thus  consenting  to  go,  an  action  for  false  imprisonment.  " 

and  in  Bird  v.  Jones  (1845)  7  Q.B.N. S.  742  at  p.  754  Denman    Ld.  C.  J.  sold: 

" and  that  person  should  be  told  by  the  constable  to  go  with  him,  and 

the  orders  are  obeyed  and  they  walk  together  in  the  direction  pointed  out  by 
the  constable,  that  Is,   constructively,  an  Imprisonment,  though  no  actual 
violence  be  used.     In  such  cases,  however,  though  little  may  be  said,  much 
is  meant  and  perfectly  understood.    The  party  addressed  in  the  manner  above 
supposed  feels  that  he  has  no  option,  no  more  power  of  going  in  any  but  the 
one  direction  prescribed  to  him  than  If  the  constable  or  bailiff  had  actually 
hold  of  him.     No  return  or  deviation  from  the  course  prescribed  is  open  to 
him." 

17.  Sir  Patrick  Devlin  In  The  Criminal  Prosecution  in  England  (New  Haven: 
Yale  University  Press,   1958)  at  p.  82  writing  on  Police  Methods  of  Inquiry  and  Arrest  In 
criminal  cases  in  England  makes  reference  to  the  code  known  as  the  Judges'  Rules  origin- 
ally formulated  by  the  police  and  ratified  and  somewhat  expanded  by  the  Judges  of  the 
Queen's  Bench.     In  these  rules  It  Is  laid  down  that: 

"The  police  have  no  power  to  detain  anyone  unless  they  charge  him  with  a 
specified  crime  and  arrest  him  accordingly.     Arrest  and  Imprisonment  are  in 
law  the  same  thing.     Any  form  of  physical  restraint  Is  an  arrest,  and  Imprison- 
ment Is  only  a  continuing  arrest The  police  have  no  power  whatever 

to  detain  anyone  on  suspicion  or  for  the  purpose  of  questioning  him. 


and  in  another  context  Sir  Patrick  Devlin  points  out  at  p.  32 
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"Anyone  who  is  innocent  must  recognize  a  strong  moral  duty  to  assist  the 
police  by  giving  all  the  information  in  his  power,  and  anyone  who  is  guilty 
must  appear  to  accept  the  same  duty  If  he  wishes  to  be  thought  innocent.  " 

"The  Judges'  Rules  recognize  that  in  the  Investigation  of  a  crime  a  police  officer  may 
question  anyone  he  chooses,  from  whom  he  thinks  pertinent  information  can  be  obtained, 
provided  that  person  is  not  under  arrest  and  is  otherwise  at  liberty  to  refuse  to  answer.  " 


The  Price  of  Liberty,  supra,  at  p.  62, 


-82- 


PART  III.    When  may  an  arrest  be  made  without  a 
warrant. 


18.  A  policeman  can  only  arrest  without  a  warrant  under  sec.  435  of  the  Crim- 
inal Code,  which  section  reads  as  follows: 

"A  peace  officer  may  arrest  without  a  warrant 

a)  a  person  who  has  committed  or  who,  on  reasonable  and  probable 
grounds,  he  believes  has  committed  or  is  about  to  commit  an  Indict- 
able offence. 

b)  a  person  whom  he  finds  committing  a  criminal  offence." 

It  should  be  noted  that  under  3.  435  (a)  that  there  is  no  power  to  arrest 
even  on  reasonable  and  probable  grounds  unless  there  Is  a  belief  that  an  indictable  of- 
fence has  been  committed.     Thus  on  a  vagrancy  charge,  one  would  have  to  proceed 
under  s.  435  (b). 

19.  In  Dumbell  v.  Roberts  and  others  (1944)  1  All  E.R.  326  Scott  L.J.  at 
p.  329  sald:- 

"For  that  reason,   just  as  It  Is  of  Importance  that  no  one  should  be  arrested 
by  the  police  except  on  grounds  which  In  the  particular  circumstances  of 
the  arrest  really  justify  the  entertainment  of  a  reasonable  suspicion  .... 
Personal  freedom  depends  upon  the  enforcement  of  personal  rights " 

20.  Federal  Judge  Leon  Yankwich  In  "The  Nature  of  our  Freedom  (Los  Angeles: 
Research  Publishing  Co.,   1949),  p.   179  has  written  that  what  Is  required  to  justify  an 
arrest  without  a  warrant  Is 

"A  state  of  facts  which  would  lead  a  man  of  ordinary  care  and  prudence  to 
believe,  or  entertain  an  honest  and  strong  suspicion,  that  the  person  is 
guilty  of  an  offence.  " 

21  .  "Probable  cause  exists  If  the  facts  and  circumstances  known  to  the  officer 

warrant  a  prudent  man  In  believing  that  the  offence  has  been  committed There 

may  be  suspicious  circumstances  but  suspicion  Is  not  enough  to  lay  hand  upon  a  citizen." 

Henry  v.  United  States  (1959)  361   U.S.  98. 

22.  The  onus  of  proving  the  commission  of  an  offence,  or  reasonable  apprehen- 

sion of  It,   Is  on  the  person  making  the  arrest. 
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Halsbury  Lows  of  England  3rcl  Edn.  Vol.   10  p.  342  citing  Walters  v.  Smith 
(W.H.)  &  Son  Ltd.  (1914)  1  K.B.  595. 

If  the  police  have  arrested  a  person  without  a  warrant,  then  if  an  action 
for  false  arrest  is  later  brought,  the  onus  is  clearly  on  the  constable  to  justify  the  arrest, 
Lombe  v.  Benoit  (1959)  17  D.L.R.  (2d.)  369,  394  (S.C.  Can.)  per  Lock  J.  24. 

PART  IV.    Failure  to  advise  prisoner  of  charge. 


23.  it  is  a  false  arrest  or  false  imprisonment  when  a  police  officer  fails  to  ad- 

vise a  prisoner  on  what  charge  he  is  being  arrested      Rabbi  Leiner  testifies  that  he  was 
not  told  on  what  charge  he  was  arrested.    The  police  officers,  however,  testify  that 
Rabbi  Leiner  was  informed  that  he  was  arrested  as  a  vagrant.    At  no  time  was  a  vagrancy 
charge  laid.    Section  29  (2)  of  the  Criminal  Code  provides:- 

"2.                 It  is  the  duty  of  everyone  who  arrests  a  person,  whether  with  or 
without  a  warrant,  to  give  notice  to  that  person  when  it  is  feasible  to  do 
so,  of  

a)     

b)  the  reason  for  the  arrest .  " 

i.  Regina  v.  Hurlen  (1959)  O.W.N.  31   PorterC.J.O. 

ii.  Koechlin  v.  Waugh  and  Hamilton  (1957)  O.W.N.  245  Laidlaw  J. A.  (for 

the  court  at  pp.  247-9. 

iii.  Christie  and  another  V.  Leachinsky  (1947)  A.C.  573  Viscount  Simon  at 

p.  586. 
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PART  V.     Justification  of  arrest  on  other  grounds. 


24.  It  would  appear  that  one  cannot  arrest  and  charge  a  person  with  one  offence 

and  then  seek  to  justify  the  arrest  on  other  grounds. 

i.      Dumbell  v.  Roberts  and  others  (1944)  1  All  E.R. 

326,  Goddard  I I.  at  p.  331   (Luxmoore  L.J.  concurring) 

"A  constable  may  arrest  on  reasonable  suspicion  of  a  felony,  but  the  rea- 
soning of  the  case  would  seem  to  show  that  if  he  had  no  reasonable  cause 
for  suspecting  that  the  felony  for  which  he  arrested  had  been  committed 
he  could  not  turn  around  and  say:    "I  had  reasonable  cause  for  suspecting 
the  commission  by  you  of  some  other  felony.  " 

li.       Leachinsky  v.  Christie  and  others  (1946)  1   K.B.  124  (C.A.)  (affirmed 
on  appeal)  Scott  L.J.  at  p.  135 

"The  law  does  not  allow  an  arrest  in  vacuo,  or  without  reason  assigned, 
and  the  reason  assigned  must  be  that  the  arrest  is  for  the  purpose  of  a  pro- 
secution on  the  self  same  charge,  as  is  the  justification  for  the  arrest.  " 

iii.       Christie  v  .   Leachinsky  (1947)  A.C.  573  per  Viscount  Simon  at  p.  588. 

"I  entertain  no  doubt  that  in  the  present  case  the  appellants  are  not  exon- 
erated from  liability  for  false  imprisonment  by  satisfying  the  judge  that 
they  had  a  reasonable  suspicion  that  the  respondent  had  been  guilty  of 
theft  or  of  receiving  stolen  goods  knowing  that  they  had  been  stolen,  when 
they  never  told  the  respondent  that  this  was  the  ground  of  his  arrest.  " 

iv.      Rex  v.  Dick  (1947)  O.R.   1  05  at  124  per  Robertson  C.J.O. 

"It  seems  to  me  to  be  an  abuse  of  the  process  of  the  criminal  law  to  use 
the  purely  formal  charge  of  a  trifling  offence,   upon  which  there  Is  no  real 
Intention  to  proceed,  as  a  cover  for  putting  the  person  charged  under  ar- 
rest and  obtaining  from  the  person  incriminating  statements,  not  In  relation 
to  the  charge  laid  and  made  the  subject  of  a  caution,   but  in  relation  to  a 
more  serious  and  altogether  different  offence.     It  is  trifling  with  the  long 
established  maxim  nemo  tenetur  seipsum  accusare,  and  has  more  than  the 
mere  appearance  -  but.   In  the  intended  result,    it  has  at  times  the  effect  - 
of  a  trial  by  the  police  in  camera  before  even  the  charge  Is  laid. 
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PART  VL     Vograncy. 

25.  Section  164  (1)  of  the  Criminal  Code  provides: - 
"1.       Everyone  commits  vagrancy  who 

a)  not  having  any  visible  means  of  support  is  found  wandering  abroad 
or  trespassing  and  does  not,  when  required,  give  a  good  account  of 
himself, 

b)      

c)      

d)      

e)      

2 

3 

26.  There  is  conflicting  evidence  as  to  whether  Rabbi  Leiner  gave  a  good  ac- 
count of  himself  and  to  some  extent  whether  Rabbi  Leiner  had  any  visible  means  of  sup- 
port.   There  was  nothing  unusual  about  his  dress.    One  witness  describes  it  as  "average". 
It  would  seem  that  the  crucial  question  in  this  regard  was  whether  or  not  he  was  "wander- 
ing about".    In  Rex  V.  Kinkin  (1949)  2.  W.W.R.   1225;  95  C.  C.  C.    373  (B.  C.  C.  A.  ) 
O'Halloran  J.  A.  considered  the  meaning  of  the  term  'SA^andering  about" 

"The  term  "wandering  about"  embraces  two  concepts,  viz  (a)  a  departure 
from  one's  room,  house  or  abode,  coupled  with  (b)  a  condition  of  aimless- 
ness  ordinarily  associated  with  the  lack  of  legal  occupation  or  pursuit,  so 
that  when  (a)  and  (b)  are  combined  with  no  visible  means  of  support  and 
the  failure  to  give  a  satisfactory  account  of  oneself,  it  is  indicative  on  the 
face  of  things  of  the  existence  of  a  real  if  potential  menace  to  the  commun- 
ity that  is  ever  present  in  a  veriety  of  forms  with  shiftless,  idle  and  irrespon- 
sible persons.  " 

27.  As  vagrancy  is  not  an  indictable  offence,  a  peace  officer  cannot  without  a 
warrant  arrest  a  person  for  vagrancy  merely  because  the  peace  officer  on  reasonable  and 
probable  grounds  believes  that  person  to  be  a  vagrant.    A  peace  officer  can  only  arrest  a 
person  without  a  warrant  for  what  is  not  an  indictable  offence  if  the  person  is  found  to  be 
committing  a  criminal  offence  (s.  435  (b)).    Vagrancy  is  not  an  indictable  offence  and 
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vagrancy  cannot  be  committed  by  a  person  without  the  intervention  of  a  peace  officer. 
A  person  who  (1)  does  not  have  any  visible  means  of  support  and  (2)  is  found  wander- 
ing abroad  or  trespassing  is  not  a  vagrant.    These  two  ingredients  must  be  combined 
with  a  third  which  Is  (3)  that  he  does  not  when  required  give  an  accbunt  of  himself. 
Quaere  whether  a  peace  officer  cannot  ask  a  person  to  give  an  account  of  himself  un- 
less the  first  two  ingredients  of  the  offence  of  vagrancy  are  first  present? 

PART  VM.    Causing  a  disturbance. 


28.  Section  160  of  the  Criminal  Code  provides:- 
"Everyone  who 

a)  not  being  in  a  dwelling  house  causes  a  disturbance  in  or  near  a  public 
place 

i)    by  fighting,  screaming,  shouting,  swearing,  singing  or  using 
insulting  or  obscene  language, 

ii)    by  being  drunk, 

iii)    by  impeding  or  molesting  other  persons; 

b)  openly  exposes  or  exhibits  an  indecent  exhibition  in  a  public  place; 

c)  loiters  in  a  public  place  and  in  any  way  obstructs  persons  who  are 
there;  or 

d)  disturbs  the  peace  and  quiet  of  the  occupants  of  a  dwelling  house  by 
discharging  firearms  or  by  other  disorderly  conduct  in  a  public  place; 

is  guilty  of  an  offence  punishable  on  summary  conviction." 

29.  If  the  commission  comes  to  the  conclusion  that  Rabbi  Leiner  was  unlawfully 
arrested,  the  disturbance  which  occurred  was  justified.     If  a  citizen  is  lawfully  resist- 
ing an  unlawful  arrest,  he  is  not  creating  a  disturbance.    See  further.  Part  IX  "Resist- 
ing a  Peace  Officer",  infra. 
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PART  VIM.    Obstructing  -  a  Police  Officer. 

30.  Section  1 10  of  the  Criminal  Code  defines  the  offence  to  be 

"Everyone  who 

a)  resists  or  wilfuMy  obstructs  a  public  or  peace  officer  in  the  execution 
of  his  duty  or  any  person  lawfully  acting  in  aid  of  such  an  officer 

b)      

c)      


is  guilty  of  an  indictable  offence  and  is  liable  to  imprisonment  for  two 
years." 

31  .  In  Regina  v.  Carrol  (1959)  O.W.N.  9  (Ont.  C.A.)  the  accused  was 

charged  with  obstructing  the  police  in  the  performance  of  their  duties  by  whistling, 
yelling  and  refusing  to  Identify  himself.    At  the  time  in  question  the  accused  was  alone. 
In  the  note  of  the  judgment  of  the  court  read  by  Porter  C.  J.O.  it  was  said:- 

"The  main  ground  for  thinking  that  there  was  a  disturbance  or  that  there 
was  the  imminent  possibility  of  a  disturbance  having  disappeared  with  the 
dispersal  of  the  three  other  men,  the  ensuing  conduct  of  the  accused  alone 
could  not  be  considered  a  disturbance  nor  likely  to  cause  one.     Under  the 
circumstances,  the  accused  was  not  under  any  duty  to  identify  himself  as 
requested.     It  was  not  necessary  to  decide  whether  there  might  be  In  other 
circumstances  an  obligation  upon  a  citizen  to  identify  himself  when  request- 
ed to  do  so  by  a  constable.    The  court  did  not  think  that  the  accused  was 
guilty  of  obstruction  as  charged.     Upon  the  facts  of  this  case,  moreover, 
the  constable  had  no  right  to  arrest  the  accused. 

32.  The  leading  case  on  obstructing  police  Is  Johansen  v.  The  King  (1947)  4 

D.L.R.  337  (S.C.  Can.)  where  Estey  J.  held  that  It  must  be  first  established  that  the 
peace  officer  was  acting  In  the  execution  of  his  duty 

"That  duty  must  be  established  as  evidenced  by  the  Golden  case  (R.  v. 
Golden  (1937)  1  D.L.R.  350,  67  Con.  C.C.  292)  where  the  occuliJ" 
persisted  in  doing  what  he  had  no  right  to  do  while  In  the  Sutherland  case 
(R.  V.  Sutherland  (1943)  59  B.C.  R.  159)  he  was  doing  nothing  wrong.     In 
the  former,  the  peace  officer  was  acting  under  a  duty  while  no  duty  exist- 
ed in  the  latter.  " 
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PART  IX.    Resisting  a  Peace  Officer. 

33.  "A  person  resisting  a  peace  officer  cannot  be  convicted  of  this  offence, 
unless  the  officer  was  acting  strictly  within  the  limits  of  his  powers  and  legal  duty.  " 

Halsbury's  Laws  of  England  3rd.  Edn.  Vol.  10  p.  634,  para  1207. 

34.  If  an  arrest  is  unlawful  there  is  a  common  law  right  to  resist  arrest. 
Christie  v.  Leachinsky  (1947)  A.C.  573. 

35.  In  the  Christie  case,  supra.  Lord  Du  Parq  said:- 

"The  principles  established  by  the  authorities  are  agreeable  to  common 
sense,  and  follow  from  the  governing  rule  of  the  common  law  that  a  man 
is  entitled  to  his  liberty  and  may,  if  necessary,  defend  his  own  freedom 
by  force.     If  another  person  has   a  lawful  reason  for  seeking  to  deprive 
him  of  that  liberty,  that  person  as  a  general  rule  must  tell  him  what  that 
reason  is,  for,  unless  he  is  told,  he  cannot  be  expected  to  submit  to  arrest, 
or  blamed  for  resistance.    The  right  to  arrest  and  the  duty  to  submit  are 
correlative. " 

36.  If  a  police  officer  making  an  arrest  had  no  right  to  make  the  arrest,  the 
citizen  has  a  right  to  resist  arrest. 

Rex  V.  Hastings  (1947)  4D.L.R.  749  (N.B.    C.A.). 

37.  "Individual  freedom  requires  that  a  man  should  have  power  to  resist  an  un- 
lawful arrest,  and  if  need  by  by  force." 

Freedom  Under  the  Law,  Sir  Alfred  Denning 
(1949)  p.  23. 
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PART  X.    The  use  of  force  by  Peace  Officers. 

38.  Section  25  (1)  of  the  Criminal  Code  provides:- 

"Everyone  who  is  required  or  authorized  by  law  to  do  anything  in  the  ad- 
ministration or  enforcement  of  the  law, 

a)  as  a  private  person 

b)  as  a  peace  officer  or  public  officer 

c)  in  aid  of  a  peace  officer  or  public  officer,  or 

d)  by  virtue  of  his  office 

is  if  he  acts  on  reasonable  and  probable  grounds,  justified  in  doing  what 
he  is  required  to  do  and  in  using  as  much  force  as  is  necessary  for  that 
purpose. " 

39.  In  Rex  v.  Macdonald  (1933)  1  D.L.R.  46  (Alta.  C.A.)  it  was  held  that  a 
police  officer  is  authorized  to  use  force  to  effect  a  legitimate  purpose  but  he  must  use 
only  such  force  as  is  reasonably  necessary  and  that  if  he  goes  beyond  that  he  commits  an 
assault.     It  was  found  that  in  this  particular  case  unnecessary  force  had  been  used  and 
that  it  could  have  been  avoided  by  calling  other  policemen  who  were  close  by. 

40.  In  Robertson  v.  Joyce  (1948)  O.R.  696,  705  (Ont.  C.A.)  similar  language 
was  used  by  Laidlaw  J. A.  who  stated  that  a  peace  officer  cannot  in  any  circumstances 
justify  the  test  of  excessive  force.     He  may  only  use  the  force  necessary  in  the  circum- 
stances for  the  purpose  of  preventing  escape  by  flight. 

Rabbi  Leiner  may  have  been  hysterical  but  it  did  not  justify  Sergeant  Sproule 
in  slapping  him. 


-90- 


PART  XI.    The  Refusal  of  a  Citizen  to  Identify 
Himself. 


41  .  There  is  no  law  which  requires  a  citizen  to  identify  himself  or  carry 

identification. 

42.  A  citizen  is  under  no  duty  to  identify  himself  Koechlin  v.  Wough  and 
Hamilton  (1957)  O.W.N.  245  (C.A.)  Laidlaw  J. A.  in  this  case  said: 

"We  do  not  criticize  the  police  officers  in  any  way  in  asking  the  infant 
plaintiff  and  his  companion  to  identify  themselves,  but  we  are  satisfied 
that  when  the  infant  plaintiff  who  was  entirely  innocent  of  any  wrong  do- 
ing, refused  to  do  so,  the  police  officer  has  no  right  to  use  force  to  iden- 
tify himself.     It  would  have  been  wise  and,   indeed,  a  duty  as  good  citi- 
zen, for  the  Infant  plaintiff  to  have  Identified  himself  when  asked  to  do 
so  by  the  police  officers.     It  is  altogether  likely  that  If  the  infant  plain- 
tiff had  been  courteous  and  co-operative,  the  Incident  giving  rise  to  this 
action  would  not  have  occurred,  but  that  does  not  In  law  excuse  the  de- 
fendants for  acting  as  they  did  in  the  particular  circumstances.  " 

and  as  already  has  been  referred  to  In  another  context  in  this  brief: 

"Anyone  who  Is  Innocent  must  recognize  a  strong  moral  duty  to  assist  the 
police  by  giving  all  the  Information  in  his  power  and  anyone  who  Is  guilty 
must  appear  to  accept  the  same  duty  if  he  Is  to  be  thought  Innocent.  " 

Per  Sir  Patric  Devlin,  The  Criminal  Prosecution  In  England,  supra. 

43.  The  right  of  a  citizen  not  to  identify  himself  to  a  police  officer  Is  quali- 
fied.    In  Reglna  v.  Carroll  (1960)  O.W.N.  9  Porter  C.J. O.  said: 

"Under  the  circumstances,  the  accused  was  not  under  any  duty  to  Identify 
himself  as  requested.     It  was  not  necessary  to  decide  here  whether  there 
might  be  In  other  circumstances  an  obligation  upon  a  citizen  to  Identify 
himself  when  requested  to  do  so  by  a  constable.  " 

Thus  where  a  citizen  appears  to  not  have  any  apparent  means  of  support 
and  Is  found  wandering  about  or  trespassing,  he  might  be  required  to  Identify  himself 
when  he  Is  required  by  a  police  officer  to  Identify  himself. 
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PART  XII.  Freedom  of  Worshii 


44.  Freedom  of  worship  is  guaranteed  in  Ontario  by  the  pre-confederation  Act 
which  was  last  consolidated  in  R.S.O.  1897  under  the  name  of  An  Act  Respecting 
Rectories.    This  statute  which  has  not  been  repealed  reads  in  part  as  follows:- 

"Whereas  the  recognition  of  legal  equality  among  all  religious  denomina- 
tions is  an  admitted  principle  of  colonial  legislation;  and  whereas,  in  the 
state  and  condition  of  this  province,  to  which  such  principle  is  peculiarly 
applicable  it  is  desirable  that  the  same  should  receive  the  sanction  of  di- 
rect legislative  authority,  recognizing  and  declaring  the  same  as  a  funda- 
mental principle  of  the  civil  policy  of  this  province. 

1  .    The  free  exercise  and  enjoyment  of  religious  profession  and  worship 
without  discrimination  or  preference  provided  the  same  be  not  made  an 
excuse  for  acts  of  licentiousness  or  a  justification  of  practices  inconsistent 
with  the  peace  and  safety  of  the  Province  is  by  the  constitution  and  laws 
of  this  province  assured  to  all  Her  Majesty's  subjects  within  the  same. 

45.  Freedom  of  religion  is  an  "original  freedom"  which  is  anterior  to  positive  law 
InSaumurv.  Quebec  Cit  y  and  A. G  .  Quebec  ( 1  953)  S.C  .R.  299  at  329  Rand  J .  said: 

"Strictly  speaking  civil  rights  arise  from  positive  law,  but  freedom  of  speech, 
religion  and  the  inviolability  of  the  person  are  original  freedoms  which  are 
at  once  the  necessary  attributes  and  modes  of  self  expression  of  human  be- 
ings and  the  primary  conditions  of  their  community  life  within  a  legal 
order". 

and  in  Chabot  v.  School  Commissioners  of  Lamorandiere  (1957)  12  D.L.R.  (2d.)  796 
(Que.  C. A.)  at  p.  802  it  was  said: 

"The  right  to  give  one's  children  the  religious  education  of  one's  choice, 

like  freedom  of  conscience  is  anterior  to  positive  law" 

"On  this  point  there  can  be  no  doubt  for  if  these  rights  find  their  source  in 
positive  law  they  can  be  taken  away.     But  if,  as  they  do,  they  find  their 
existence  in  the  very  nature  of  men,  then  they  cannot  be  taken  away  and 
they  must  prevail  should  they  conflict  with  the  provisions  of  positive  law." 
per  Casey  J. 

46.  Freedom  to  worship  like  any  other  of  our  basic  civil  liberties  or  human 
rights  is  not  unlimited. 

In  Boucher  v.  The  King  (1951)  S.C.R.  265  Rinfret  C.J.C.  at  p.  277  said: 
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"I  would  not  like  to  leave  this  appeal,  however,  without  stating  that  to 
interpret  freedom  as  licence  is  a  dangerous  fallacy.    Obviously  pure  cri- 
ticism or  expression  of  opinion,  however  severe  in  extreme,  is,   I  might 
almost  say,  to  be  invited.    But  as  was  said  elsewhere  there  must  be  a 
point  where  restriction  on  individual  freedom  of  expression  is  justified 
and  required  on  grounds  of  reason,  or  on  the  ground  of  the  democratic 
process  and  the  necessities  of  the  present  situation.     It  should  not  be 
understood  from  this  court  -  the  court  of  last  resort  in  criminal  matters 
in  Canada  -  that  persons  subject  to  Canadian  jurisdiction  can  insist  on 
their  alleged  unrestricted  right  to  say  what  they  please  and  when  they 
please,  utterly  irrespective  of  the  evil  results  which  are  often  inevit- 
able.    It  might  well  be  said  in  such  a  case,  in  the  words  of  Milton, 
"Licence  they  mean  when  they  cry  liberty",  or  as  expressed  by  Mr. 
Edouard  Herriot,   "La  Liberte  doit  trouver  sa  limite  dans  L'autorite 
legale". 

47.  Religious  freedom  embraces  a  conception  of  freedom  to  believe  and  free- 
dom to  act.    Freedom  to  believe  is  an  absolute  freedom.    Freedom  to  act  is  not.    One's 
conduct  remains  subject  to  regulation  for  the  protection  of  society. 

Mosler  v.  Barren  County  Bd.  of  Health  215  S.W.  (2d.)  967  Ky. 

Hopkins  v.  State  69  A  (2d.)  456,  193  Md.  484  appeal  dismissed  70  S. 
Ct.  797,  399  U.S.  940 

Sadock  V.  Bd.  of  Education  of  Borough  of  Carlsladt  in  Bergen  County  58  A 
2d.  218  137N.J.L.  85. 

48.  A  person  Is  free  to  hold  whatever  belief  his  conscience  dictates  but  when 
he  translates  his  belief  into  action  he  may  be  required  to  conform  to  reasonable  regu- 
lations which  are  applicable  to  all  persons. 

Rescue  Army  v.  Municipal  Ct.  of  the  City  of  Los  Angeles    171   P  2d.  8;  28 
Cal.  2d.  460  appeal  dismissed  67  S.  Ct.  1409,  331  .  U.S.  549. 

49.  So  long  as  municipal  regulations  are  enacted  without  disparagement  of  any 
religious  cult  or  creed,  no  religious  organization  may  exempt  Itself  from  obedience  to 
those  regulations  on  grounds  of  religious  freedom. 

American  Mission  Army  v.  City  of  Lynwood  292  P  2d.  533  (Cal.  C.A.). 

50.  Religious  faiths  honestly  held  do  not  free  Individuals  from  responsibility  to 
conduct  themselves  obediently  to  laws  which  are  Imperatively  necessary  to  protect  so- 
ciety as  a  whole  from  grave  and  presslngly  Imminent  dangers. 
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Warren  v.  U.  S.  177  F  (2d.) 

certiorari  denied  70S.  Ct.  485,  388  U.S.  947  (Kan.  C.A.). 

51  .  Every  possible  leeway  should  be  given  to  the  claims  of  religious  faith 

when  a  man's  conception  of  religious  duty  conflicts  with  the  secular  interests  of  his 
fellow  men,  Minersville  School  Trustees  v.  Gobitis  60  S.  Ct.  1010;  310  U.S.  586 
but  "When  regard  is  had  to  the  disciplined  obedience  to  police  officers  evident  in 
the  behaviour  of  Jehovah's  Witnesses  (and  other  religious  and  social  minorities),  one 
is  tempted  to  the  wry  conclusion  that  civil  liberties  are  best  protected  in  law  by  those 
who  meekly  submit  to  their  violation  and  not  by  those  who  resist",   "An  Inquiry  into 
the  Diefenbaker  Bill  of  Rights,   Bora  Laskin,  Q.C.  ( 1  959)  37  Can .  Bar  Rev .  at  p .  92 . 
If,  however,  a  leeway  in  the  application  of  the  general  law  is  expected  by  a  citizen, 
he  should  be  prepared  on  his  own  part  to  give  some  leeway  in  his  insistence  on  the 
observation  of  the  police  and  others  of  his  own  rights,  in  being  at  least,  courteous  and 
reasonably  co-operative. 
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PART  XIII.    The  Right  of  the  Police  to  Fingerprint  and 
Photograph 


52.  The  Identification  of  Criminals  Act  R.S.C.  1952  c.  144  provides: 

s.       2(1)  Any  person  in  lawful  custody  charged  with,  or  under  convic- 
tion of  an  indictable  offence may  be  subjected,  by  or  under  the 

direction  of  those  in  whose  custody  he  is,  to  the  measurements,  processes 
and  operations  practised  under  the  system  for  the  identification  of  crim- 
inals commonly  known  as  the  Bertillon  Signaletic  System,  or  to  any  mea- 
surements, processes  or  operations  sanctioned  by  the  Governor  in  Coun- 
cil having  the  like  object  in  view. 

(2)    Such  force  may  be  used  as  is  necessary  to  the  effectual  carry- 
ing out  and  application  of  such  measurements,  processes  and  operations. 

(3) 


I 


3.      No  one  having  the  custody  of  any  such  person,  and  no  one  acting  in 
his  aid  or  under  his  direction  and  no  one  concerned  in  such  publication, 
shall  incur  any  liability,  civil  or  criminal,  for  anything  lawfully  done 
under  this  Act  . 

53.  In  Warnock  v.  Foster  (1936)  3  W.W.R.  625  (B.C.)  the  court  considered 

the  Identification  of  Criminals  Act  and  stressed  that  is  was  only  a  person  who  is  in  law- 
ful custody  and  charged  with  an  Indictable  offence  who  may  be  photographed  and  fin- 
ger printed.     If  under  the  circumstances  there  was  no  right  to  arrest  Rabbi  Leiner  which 
would  appear  to  be  the  case,  then  he  was  not  in  lawful  custody  and  to  finger  print  and 
photograph  him  was  an  assault. 
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PART  XIV.    The  Duties  of  the  Individual  to  Society. 


54.  Lord  Denning  in  the  Hcmiyn  Lectures  which  were  published  under  the  title 
of  Freedom  Under  t  he  Low  said:  "The  freedom  of  the  individual  which  is  do  dear  to  us 
has  to  be  balanced  with  his  duty;  for  to  be  sure  everyone  owes  a  duty  to  the  society  of 
which  he  forms  a  part",    at  p.  4. 

55.  "Not  only  is  it  the  duty  of  everyone  to  pay  full  regard  to  the  rights  of 
others  and  to  give  to  everyone  else  what  is  legally  his  due".    Odgers^  The  Common  Law 
of  England  1  0th.   Ed.   1  91 1  at  p.   15  but  as  Patterson  J.  said  in  1848  when  he  charged  the 
Middlesex  grand  jury:    "It  is  the  duty  of  every  citizen  to  assist  in  the  administration  of 
justice,  to  interfere  personally  to  prevent  any  breach  of  the  peace,  to  aid  in  the  detec- 
tion of  crime  and  in  the  capture  of  criminals,  to  attend  as  a  witness  to  give  evidence,  to 
serve  on  all  juries  to  which  he  is  properly  summoned,  and  to  find  true  verdicts  in  any 
proceedings,  civil  or  criminal,  or  on  a  coroner's  inquisition." 

56.  The  duty  of  a  citizen  to  aid  in  the  detection  of  crime  and  in  the  apprehen- 
sion of  criminals  is  one  of  the  most  important  of  an  individual's  public  duties  and  is  al- 
most as  old  as  civilization  itself.     Seneca,  the  Roman  philosopher,  who  died  in  65  A.D. 
wrote:    "He  who  does  not  prevent  crime  when  he  can,  encourages  it". 

57.  To  assist  in  the  maintenance  of  public  order,  police  forces  have  been  created. 
"The  British  idea  of  a  policeman  is  that  of  a  person  who  is  paid  by  the  community  to  carry 
out  on  its  behalf  duties  which  belong  to  the  community  as  a  whole.     Every  citizen  is  ob- 
liged by  law  to  help  preserve  the  King's  Peace  so  far  as  he  is  able.  "    Chambers  Encyclo- 
pedia.  Vol.   11,  p.  22,  titled  "Police".     Recently  a  British  home  secretary  put  it  this 
way.     "There  is  a  great  distinction  between  the  British  police  force  and  the  police  of 
other  countries.    The  British  policeman  is  a  civilian  discharging  civilian  duties  and  mere- 
ly put  into  uniform  so  that  those  who  need  his  help  know  exactly  where  to  look  for  assis- 
tance."   InChaput  V.  Romain  (1955)  S.C.R.  834;  1  D.L.R.  (2d.)  241   Kellock  J.  des- 
cribed the  duty  of  the  police  to  be  "to  maintain  the  peace,  to  enforce  the  law  by  prevent- 
ing violations  of  It  and  by  taking  appropriate  action  to  bring  transgressors  to  justice.  " 

58.  Too  often,  however,  the  individual  forgets  not  only  his  own  public  duties  but 
the  duties  which  society  has  given  to  the  policeman  and  by  a  captious  attitude  and  by  a 
failure  to  support  the  policeman  In  the  exercise  of  his  duties  makes  the  work  of  the  police 
force  more  difficult  and  unpleasant. 

59.  Often  also,  we  overlook  that  with  the  police  there  are  situations  always  aris- 
ing where  quick  decisions  must  be  made  and  actions  taken.     For  an  example,  a  policeman 
may  have  to  quickly  decide  whether  or  not  a  forcible  entry  should  be  made  to  save  a  life. 
If  all  is  as  it  appears,  the  policeman  may  be  rewarded  and  praised.     If,  however,  his  de- 
cision was  by  hindsight  not  warranted  by  the  facts,  he  may  be  condemned  and  sued  for 
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trespass.    This  may  be  an  occupational  hazard  of  a  policeman's  life,  but  it  should  be 
understood  by  the  public  and  in  proper  cases  due  allowance  might  be  made  by  the 
citizen. 

60.  Respect  must,  however,  be  mutual .    The  individual  must  respect  and 

understand  the  role  that  the  policeman  undertakes  and  the  policeman  must  not  only 
respect  the  limitations  to  his  authority  but  that  he  is  a  public  servant  and  should  be 
at  all  times  polite  and  courteous. 

61  .  Undoubtedly  since  the  war  there  has  been  a  disquieting  increase  of  crime. 

If  present  methods  of  combatting  it  are  not  successful.  Parliament  will  intervene  for 
the  public  good,  which  may  result  in  the  restriction  of  some  of  the  liberties  now  en- 
joyed by  an  individual.    Some  years  ago.  Justice  Brandeis  in  discussing  the  evolution 
of  the  law  to  meet  changing  circumstances,  said:    "The  rules  governing  the  contest 
must  necessarily  change  from  time  to  time  and  . . . .  =  the  rules  evolved  being  merely 
experiments  in  government,  must  be  discarded  when  they  prove  to  be  failures". 

62.  In  discussing  rights,  it  has  been  said  that  in  a  constitutional  sense   "The 
Government  or  the  community  have  no  rights.    Rights  are  privileges  or  immunities  de- 
signed to  safeguard  the  individual  against  the  power  of  the  public"    The  Price  of 
Liberty,  supra  at  p.  32.    This  may  be  true  in  a  constitutional  sense.  There  are,  how- 
ever, common  law  duties  of  the  individual  to  the  state  which  I  have  already  mention- 
ed and  of  which  the  state  has  a  right  to  expect  their  due  performance.    There  is  also 
on  increasing  body  of  statutory  duties  of  the  individual  to  the  state. 

63.  There  is  too  a  noticeable  trend  in  the  courts  to  recognize  that  govern- 
ments and  communities  do  have  rights  even  if  this  is  not  constitutionally  sound.    For 
example 

a)  Warren  C.J.  in  Breithaupt  v.  Abram  (1957)  11  Sup.  Ct.  408  at  412 
said:    "As  against  the  rights  of  the  Individual,  that  his  person  should 
remain  Inviolable must  be  set  the  interests  of  society  (compul- 
sory blood  test),  and 

b)  Learned  Hand  J.  in  In  re  Freid,   161  F.  2d.  453  said:    "The  protection 
of  the  individual  from  oppression  and  abuse  is  Indeed  a  major  interest 
in  a  free  society;  but  so  Is  the  effective  prosecution  of  crime,  and  in- 
terest which  at  times  seems  forgotten.     (A  confession) 

64.  Generally  speaking,  however,   "The  utmost  that  the  judges  have  been  able 
to  do  is  to  lay  on  every  man  the  negative  duty  that  he  ought  not  to  injure  his  neighbour 
without  just  cause  or  excuse.    They  have  not  been  able  to  lay  on  him  any  positive  duty 
(apart-from  that  recognized  by  the  common  law  and  of  which  has  already  been  mention- 
ed) to  help  or  benefit  his  fellow  men.    The  law  therefore  falls  far  short  of  the  Christian 
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precept  that  you  should  love  your  neighbour".  Lord  Denning  at  p.  71  of  Freedom 
Under  the  Law. 

65.  The  concept  of  the  rule  of  law  is,  however,  changing.     Lord  Denning 
at  the  Congress  In  Delhi  in  January,   1959  of  the  International  Commission  of  Jur- 
ists said:    "When  I  came  to  this  Congress  I  thought  of  the  rule  of  law  as  being  es- 
sentially concerned  with  the  protection  of  the  individual  from  arbitrary  power  ....". 
He  now  realized  "That  the  rule  of  law  was  wider  than  I  thought:    not  limited  to  a 
preventative  negative  function,  but  laying  upon  governments  a  positive  duty  -  ad- 
mittedly unenforceable  in  a  court  of  law  -  to  act  for  the  welfare  of  the  people." 

66.  A  characteristic  of  recent  legislation  is  the  tendency  to  provide  more 
positive  duties  on  the  part  of  the  citizen  to  the  state.  Lord  Denning  describes  the 
tendency  to  be  that  "England  does  not  merely  expect  every  man  this  day  to  do  his 
duty.     It  requires  every  man  every  day  to  do  It".    Freedom  Under  the  Law  at  p.  72. 

67.  In  considering  the  duty  of  an  individual  to  his  community,  one  should 
be  careful  not  to  exalt  order  over  liberty.     Both  are  important  and  neither  should  be 
subjected  to  the  other.     In  the  19th.  century  when  it  was  proposed  to  organize  a 
police  force  there  was  the  idea  that  the  existence  of  a  police  force  was  inconsistent 
with  the  liberty  of  the  Individual.    Sir  Robert  Peel  effectively  answered  this  sugges- 
tion by  pointing  out  that  "liberty  does  not  consist  in  having  your  house  robbed  by 
organized  gangs  of  thieves".    Neither  does  liberty  consist  In  the  community  being 
terrorized  by  criminals.    Admittedly,  we  must  always  guard  against  order  being  con- 
sidered more  Important  than  liberty.     But  a  balance  must  be  preserved.     It  would  not 
be  in  the  interest  of  either  the  Individual  or  the  community  for  the  individual  to  ex- 
ercise his  rights  in  a  selfish  and  Irresponsible  manner.     If  the  general  welfare  of  the 
public  should  suffer,  the  balance  will  change.    For  the  time  at  least,  order  will  be 
considered  more  Important  than  individual  liberty.    Those  who  prize  our  existing  li- 
berties have  the  responsibility  of  demonstrating  that  they  can  exist  without  any  seri- 
ous breakdown  in  public  order  or  result  in  any  lessening  of  the  general  welfare  of  the 
community. 
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PART  XV.    Conclusion. 


68.  In  this  brief  there  has  been  references  to  cases  and  other  authorities  which 
have  criticized  policemen.     I  do  not  suggest  that  in  every  instance  the  same  criticism 
Is  applicable  to  the  Metropolitan  Toronto  Police  Force.    Nor  do  I  imply  that  the  con- 
duct of  Rabbi  Leiner  was  in  all  respects  free  from  criticism.     I  only  Indicate  some  of  the 
areas  where  there  is  a  danger  that  law  enforcement  officers  may  overstep  their  author- 
ity and  that  a  citizen  may  not  always  appreciate  the  nature  of  an  Individual's  duties 

to  the  community  in  which  he  lives.    Each  aspect  of  the  law  discussed  or  referred  to  in 
this  brief  appears  to  be  relevant  to  some  extent  to  the  facts  at  issue  in  this  matter. 

69.  It  is  therefore  respectfully  submitted  that  this  commission  should  take  this 
opportunity  to  enunciate  again  for  the  guidance  of  the  police  and  of  the  citizen,  the 
basic  principles  concerning 

i.       The  liberties  of  a  citizen  In  relation  to  the  power  of  the  police  to 
arrest  and  detain  a  citizen,  and  conversely; 

ii.     The  duties,  powers  and  responsibilities  of  the  police  in  relation  to 
the  arrest  and  detention  of  a  citizen,  and; 

Hi.    The  duties  owed  by  the  citizen  to  the  state  and  his  community,  and; 

iv.    The  Importance  that  there  be  respect  for  the  law  both  on  the  part  of 
a  citizen  and  on  the  part  of  the  police. 

70.  In  conclusion  and  although  It  Is  not  directly  relevant  to  the  issues  In  this 
matter,  it  is  respectfully  submitted  that  In  the  light  of  the  over-all  consideration  of 
the  duties,  powers  and  responsibilities  of  a  police  officer  in  relation  to  the  arrest  and 
detention  of  a  citizen,  reference  might  be  made  to  what  is  submitted  is  the  undesirable 
provision  of  section  467  of  the  Criminal  Code  which  gives  a  magistrate  the  exclusive 
jurisdiction  to  try  charges  of  assault  under  section  231  .     In  charges  of  assault  laid  by  a 
police  officer  against  a  citizen,  it  would  seem  desirable  that  there  should  be  the  right 
to  elect  not  to  be  tried  by  a  magistrate. 

ALL  OF  WHICH  is  respectfully  submitted  by 

John  D.   Honsberger,  Chairman 
of  the  Civil  Liberties 
sub-section  of  the  Ontario 
Section  of  the  Canadian  Bar 
Association. 
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